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STATE CAPTURE CONCEPT

State capture is the illegitimate monopolisation of the governance and the
economy of a country, which leads among others to inefficient public spend-
ing, regulations which are protecting and pursuing private interests, and lack
of control over privileged businesses. The illegitimate interests and influences
which exert pressure in order to achieve state capture are embodied in the
term captor, i.e. an actor with privileged status enjoying undue advantages in
economic and/or political terms.

State capture is a combination of different forms of corruption which have
a single objective: to secure large-scale and long-term privileges to captors by
exploiting the power of government for private benefit. In its essence, state
capture is the abuse of good governance rules (which is also abuse of power)
in the process of drafting, adoption and enforcement of the rules themselves
in favour of a small number of captors at the expense of society and business
at large.

Since state capture is a hidden phenomenon, most of the evidences for its
presence are anecdotal and qualitative in nature (separate ad-hoc cases).
Quantitative estimates are very few and focus on vulnerabilities and symp-
toms of state capture rather than the direct measurement. However, a key
characteristic of state capture is the observable public traces it leaves behind.
Because it needs to affect public policy, it is bound to leave visible effects
which can be discovered by suitable pattern-finding methods.

The State Capture Assessment Diagnostics (SCAD)? approach was designed to
identify and assess the public traces left from the existence of state capture
practices and to recommend policy adjustments for improving the resilience
of institutions to state capture pressure. SCAD measures state capture results
and effects, while the processes of capture remain most often hidden, secret,
and inaccessible. It includes two major components®:

e Business state capture pressure, which measures different components of
privileged status that captors could have, and

e State capture enablers, which encompasses institutional and environ-
mental characteristics of the social domains that affect the system of gov-
ernance allowing or facilitating state capture.

1 Stoyanov, A. Gerganov, A, and Yalamov, T., State Capture Assessment Diagnostics, Sofia:
Center for the Study of Democracy, 2019.

2 Ibid.

3 The other dimensions in the model (institutional capture, political capture and black market
capture) are not included into this analysis.


https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
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Figure 1. State capture model
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Source: Stoyanov, Gerganov and Yalamov, State Capture Assessment Diagnostics, Center for the Study of Democracy, 2019.

SCAD provides a comprehensive model of state capture and a methodology
to measure the results and effects of business capture and institutional and
environmental enablers at national level. Thus, it is an instrument, which
focuses the attention of policy-makers, researchers and practitioners on cer-
tain economic sectors where potential symptoms of state capture could be
found and on institutional vulnerabilities capable of enabling captors to pur-
sue successfully their goals. However, the application of SCAD revealed also
the need for separate methodologies and tools that are able to identify and
measure actual state capture pressure and vulnerabilities in particular eco-
nomic sectors, public institutions and business organisations, and to assess
and improve the respective institutional and sectoral policies.

As an answer to the identified needs, the State Capture Assessment Diagnos-
tics Sectoral Level Integrated Tool (SCAD-SLIT) was developed and piloted
in four EU countries (Bulgaria, Italy, Romania and Spain) as a practical in-
strument, which aims at empowering policy makers, NGOs and journalists to
detect and monitor state capture pressure at the sectoral level. SCAD-SLIT
combines three innovative mutually-complementary methodologies and their
respective instruments*:

e State Capture Assessment Diagnostics on Economic Sector Level
(SCAD-ESL) assesses state capture symptoms and vulnerabilities at sec-
toral level and guides further in-depth sectoral investigations.

4 For detailed description see Gerganov, A, Mineva, D., and Galev, T., State Capture Assessment
on Sectoral Level: Methodological Toolkit, Sofia: Center for the Study of Democracy, 2021.


https://csd.bg/publications/publication/state-capture-assessment-on-sectoral-level/
https://csd.bg/publications/publication/state-capture-assessment-on-sectoral-level/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
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Analysis of risks of corruption-related behaviour in public procurement
through original “red flag” indicators, based on integrated data, and im-
plemented through a specially designed and developed online interactive
platform, which links public procurement data, company financial and
ownership information, and a media alert system.

Monitoring Anti-corruption Policy Implementation (MACPI)® evalu-
ates the implementability, implementation, enforcement, and coverage of
anti-corruption measures and policies on the level of individual public
institutions, relevant to the high-risk economic sectors identified through
SCAD-ESL. It is the instrument which provides concrete policy advice to
public institutions” management on improving the anti-corruption setup
in their organisations.

The current report outlines the results from the implementation of the first
two methodologies - SCAD-ESL and the analysis of vulnerabilities and risks
of corruption-related behaviour in public procurement. The report covers
three economic sectors®, evaluated as high-risk with strong vulnerabilities to
state capture and corruption, according to previous SCAD results”:

Wholesale of solid, liquid and gaseous fuels — a heavily regulated sector,
dominated by large international corporations;

Wholesale of pharmaceutical goods — a multinational market, character-
ised by large corporations, prone to strong influence and (illegal) lobbying;
Construction — a sector, vulnerable to multiple state-capture threats, most
prominently — procurement concentration.

Stoyanov A. et al., Monitoring Anti-Corruption in Europe. Bridging Policy Evaluation and Corrup-
tion Measurement, Sofia: Center for the Study of Democracy, 2015.

According to the Statistical classification of economic activities in the European Community,
NACE rev.2. EUROSTAT 2008

Stoyanov, Gerganov and Yalamov, State Capture Assessment Diagnostics, Center for the Study
of Democracy, 2019.


https://csd.bg/publications/publication/monitoring-anti-corruption-in-europe-bridging-policy-evaluation-and-corruption-measurement/
https://csd.bg/publications/publication/monitoring-anti-corruption-in-europe-bridging-policy-evaluation-and-corruption-measurement/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
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TACKLING STATE CAPTURE - THE MISSING LINK
IN THE POLICES AND INSTITUTIONAL CONTEXT

The notion of state capture is used widely by the media, politicians, experts
and the general public in the four countries. Yet it does not exist as a term in
their legislation, unlike the term corruption, which is well defined. Thus, there
are no specific law or by-law regulations, focused on tackling state capture in
any of the four countries. However, in all of them there are specialised poli-
cies, institutional and legal frameworks focused on different issues, central for
the state capture concept, e.g. corruption, anti-monopoly, conflicts of interests
and integrity of public officials. The current analysis addresses these issues
as integral components of a systematic approach for assessing state capture
vulnerabilities and pressure on sectoral level.

While the existence of corruption is highlighted as a serious problem in
each of the four countries, neither related framework policy documents®,
nor international comparative analyses of corruption’, raise the issue of
state capture. However, many of the findings and the corresponding conclu-
sions of such international comparative analyses refer to different state cap-
ture risks and vulnerabilities with diverse intensity and presence. These in-
clude specific corruption risks and governance deficits in public procurement,
the lack of or inefficient implementation of regulations regarding conflicts of
interests and lobbying, as well as the regulatory and administrative burdens
on free competition, which create favourable conditions for high market con-
centration in specific sectors.

Three major state-capture issues should be outlined, in particular, that
shape the public perception in the countries and represent key vulnerabil-
ity areas in the design and implementation of regulatory and institutional
frameworks: (i) ineffective application of anti-corruption regulations, controls
and sanctions, (ii) low integrity of public officials, and (iii) corruption in pub-
lic procurement. Bulgaria and Spain have generally worse results regarding
these issues than Italy and Romania according to the latest Eurobarometer
population and business surveys. However, all four countries have also some
positive developments in each of the three areas, that rank them below the
respective EU average.

8  Country Specific Recommendations and the corresponding Country reports of the Europe-
an Semester, Rule of Law initiative and its national reports

® European Commission, Business attitudes towards corruption in the EU, Flash Eurobarometer
482, December 2019; European Commission, Corruption, Special Eurobarometer 502, June
2020.


https://europa.eu/eurobarometer/surveys/detail/2248
https://europa.eu/eurobarometer/surveys/detail/2247
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Figure 2. Ineffective implementation of anti-corruption regulations,
control and sanctions (%)
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Source: Corruption, Special Eurobarometer 502, June 2020.

Bulgaria is the country most vulnerable to corruption and regulatory and pol-
icy instability, including due to the lack of transparency and predictability of
the legislative process, in combination with low efficiency of the judiciary and
the specialised anti-corruption bodies.’ A warning sign of state capture is also
the political interference in the work of the public administration, which leads
to frequent legislative changes."! However, some progress has been achieved
by the country during the last five years. Bulgaria has made a comprehensive
reform of its legal and institutional anti-corruption frameworks in 2017 and
2018 but results have remained modest, with many outstanding challenges.'
Particularly, the country still lacks “solid track record of concrete results in
the investigation and prosecution of high-level corruption” and there is a
“need to continue improving the anti-corruption framework, and engaging
with stakeholders on the implementation of the anti-corruption strategy and
the definition of future priorities”.”® The interference or even control of the
judiciary by powerful political and economic lobbies has been a strong obsta-
cle for both business environment and public sector reforms. Ultimately, the
most serious issue though remains the lack of accountability of the Prosecutor
General and position’s exceptional power over the work of the entire prosecu-
tion service, as well as influence on the governing body of the judiciary — the
Supreme Judicial Council ."*

Public procurement in Bulgaria has remained a focal point of corruption risks
and governance deficits, according to all recent official assessments, and has
“suffered from structural weaknesses, including systematic irregularities in
procurement procedures, lack of administrative capacity and deficient control

10" European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Bulgaria, 2020, p. 12.; European Commission, European Semester Country Report Bulgaria 2020,
p-7

' European Commission, European Semester Country Report Bulgaria 2019, p. 56.

2. European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Bulgaria, 2020, p. 11.

3 European Commission, European Semester Country Report Bulgaria 2020, p. 58.

4 European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Bulgaria, 2020, pp. 4-5.


https://europa.eu/eurobarometer/surveys/detail/2247
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mechanisms”.” The changes in the Public Procurement Act from 2018 aiming
at increasing transparency and limiting corruption risks, and the introduc-
tion and the mandatory use of the e-procurement system since the early 2020,
“have not yet brought tangible results”.'® At the same time, the limited results
in the fight against corruption — and particularly against top-level political
corruption, are reflected in public perceptions, which rank Bulgaria as one
of the most corrupt countries in Europe.”” Thus, the regulatory and control
institutions and law enforcement organisations have also been suspected of
being captured by private (political or economic) interests rather than being
instrumental for tackling state capture.

Figure 3. Corruption in public procurement (%)

Spain
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Bulgaria 49 46 5
0 20 40 60 80 100
HYes M No Don't know / Refusal

Source: Business attitudes towards corruption in the EU, Flash Eurobarometer 482, December 2019.

Italy has also made continuous progress in its anti-corruption policies for
the last five years. In 2016 corruption has been highlighted as a critical issue
in the country, including linked to organised crime and public procurement
and affecting the private sector and large public works®. In 2019 and 2020
the new anti-corruption law and stronger prevention measures ensured by
the National Anti-corruption Authority have considerably strengthened the
country’s anti-corruption framework.” Particularly, “the capacity to detect,
investigate and prosecute corruption is very effective and benefits from the
expertise of the law enforcement authorities in the fight against organised
crime”.® At the same time, the country still fails to address critical vulnerabil-
ities to state capture such as over-regulation and restrictions of competition
in important sectors including retail, business services, local public services,
concessions and transport, the fragmented regime of addressing conflicts of

5 European Council, Council Recommendation on the 2016 National Reform Programme of Bulgaria

and delivering a Council opinion on the 2016 Convergence Programme of Bulgaria, 2016, p. 3.
European Commission, European Semester Country Report Bulgaria 2020, p. 58.

7 Ibid, p. 58.

8 European Commission, European Semester Country Report Italy 2016, p. 68.

European Commission, European Semester Country Report Italy 2019, p. 6.

% European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Italy, 2020, p. 1.

European Commission, Recommendation for a Council Recommendation on the 2019 National
Reform Programme of Italy and delivering a Council opinion on the 2019 Stability Programme of Italy,
2019, p. 12.
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https://europa.eu/eurobarometer/surveys/detail/2248
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interest, and lobbying and “revolving doors”?, which create favourable con-

ditions for monopolisation, inefficiency of public spending and deteriorating
governance.

Romania is being pointed out as an example of a country that went through
a phase of widespread political corruption in the period after joining the EU,
but in 2017 the country already made “substantial progress on much of the
reform of the judicial system and the investigation of high-level corruption”.*
However, only a year later in 2018 “the progress in the fight against corrup-
tion has suffered significant setbacks”* due to the government’s pressure
on key anti-corruption institutions. The government’s actions have targeted
particularly the National Anti-Corruption Directorate, trying to influence its
work and to limit its independence.” In addition, numerous amendments to
anti-corruption and other laws have undermined the independence of judges
and prosecutors and the public confidence in the judiciary.” Thus, the latest
assessments highlighted that “corruption continues to be a major problem
for the business environment in Romania”.” While the government currently
supports the fight against corruption, Romania is still facing important chal-
lenges to restore the progress since the period before 2017 due to the damag-
es done through legislative amendments and continued pressure on judicial
institutions, which deteriorates its capacity to investigate high-level corrup-
tion.?® In this situation, state capture could still pose a serious threat to the
country, despite the renewed commitment of the current government to make
progress on the preventative side through the comprehensive National An-
ti-Corruption Strategy.

Spain has strengthened its anti-corruption institutional and regulatory frame-
work in recent years, including establishing respective agencies in some au-
tonomous regions and separate municipalities.”” However, the country failed
to develop a national corruption prevention strategy, even though this is one
of the persisting recommendations by both the European Commission and
the Council.*® While in recent years there has been a surge in corruption in-
vestigations involving cases at the local and regional levels, the government
made slower progress towards improving the regulatory and institutional
framework on the central level and ensuring harmonisation across govern-
ment levels, which has created wide regional variations in the quality of gov-
ernance. Similarly, issues presenting serious risks for state capture have been
improved but without consistency across various levels of government and
categories of officials, and divided between several law enforcement author-
ities. This refers mainly to the improved legal framework for integrity in the
public sector, which was put in place, strengthening the integrity mechanisms
in parliament, as well as reinforcing the regime of asset disclosure, conflict of
interest and incompatibilities of high-ranking officials in the central state ad-

2 European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Italy, 2020, p. 11.

#  European Commission, European Semester Country Report Romania 2017, p. 11.

#  European Commission, European Semester Country Report Romania 2019, p. 6.

» European Commission, European Semester Country Report Romania 2019, p. 56.

% TIbid.

¥ European Commission, European Semester Country Report Romania 2020, p. 7.

# European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Romania, 2020, p. 10.

# European Commission, European Semester Country Report Spain 2019, p. 73.

% European Commission, European Semester Country Report Spain 2019, p. 73.
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ministration.® In addition, there is no national level legislation to regulate lob-
bying so high-ranking government officials are not required to be transparent
and accountable for their relations with interest groups or private companies.
The Transparency Act®, which regulates what information state authorities
are required to make publicly available, also does not refer to lobbying, and
the accountability of (senior) public officials is left to the discretion of the re-
spective authority or person.

Figure 4. Integrity of public officials (%)
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Source: Corruption, Special Eurobarometer 502, June 2020.

As already noted, despite the widespread and highlighted views about the
existence of different forms and trends of corruption in the four countries,
they do not have strong integral policy against state capture, and the insti-
tutional and regulatory frameworks suffer from different degrees of fragmen-
tation and inefficiency. Accordingly, the identified risks and vulnerabilities,
that point out to possibilities for existing state capture mechanisms, are not
addressed systematically and in long-term manner. One of the main reasons
could be the lack of comprehensive analytical framework and respective
policy tools for assessing the current state and for monitoring the develop-
ment of state capture processes, unlike the issue of corruption, which has
been widely studied and embodied in the political discourse.

The current report aims at filling at least partially this gap by offering an
integrated and comprehensive methodology that measures the results and ef-
fects of two key elements of state capture - business capture and institutional
enablers. The findings from its pilot implementation, presented in the chapters
below, confirm many of the policy assessments and conclusions as reviewed
above, as well as produce evidence for future fact-based policy making.

3 European Commission, 2020 Rule of Law Report: Country Chapter on the rule of law situation in
Spain, 2020, p. 7.

2 Law 19/2013, of December 9, on transparency, access to public information and good governance.
Official State Gazette, no. 295, of December 10, 2013.


https://www.boe.es/buscar/doc.php?id=BOE-A-2013-12887
https://europa.eu/eurobarometer/surveys/detail/2247
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BUSINESS STATE CAPTURE

The businesses state capture pressure index (BSCP) indicates the existence
of systematic problems of well-established and long-term forms of state
capture.”® Although the index values for all countries are very high (above
57%), the differences are significant and thus underline the need for specific
preventive policies and measures in each of the countries and the respective
sectors. Despite the favourable position, which Spain has according to the pol-
icy assessments, it is ranked on the first place with highest scores of BSCP in-
dex in two sectors (construction and wholesale of pharmaceuticals), followed
by a bit lower scores of Romania and Bulgaria within a single sector each (re-
spectively wholesale of pharmaceuticals and wholesale of fuels), while Italy
remains last with lowest index value.

Figure 5. Business state capture pressure (scores, 0-100%)
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Source: SCAD ESL 2020.

General monopolisation pressure as a BSCP sub-component*, ranks Bulgar-
ia on the first place with the highest index values in all sectors® among the
four countries:

e Civil engineering (as sub-sector of construction) is the most vulnerable
sector (index 93%) both in Bulgaria and among the four countries. The
result for Bulgaria is likely the result of the existence of multi-billion pub-
licly funded programmes for large infrastructure projects implemented

*  The underpinning methodology, incl. explanation of the index” components and indicators,
and the computing of the indexes’ and sub-indexes’ values is described in details in
Appendix 5 below.

3 The BSCP index is composed of three sub-components that measure different elements of
business capture - General monopolisation pressure, which reflects the existence of different
forms of market concentration (monopoly, oligopoly or cartel), Ineffectiveness of antimonopoly
laws, which is a stand-alone indicator, and Specific monopolisation pressure, which refers to a
set of illegitimate and illegal practices resulting in undue advantages (public procurement
concentration, lobbyist laws, selective control and sanctions and selective public support
measures).

*® The Construction sector is assessed with its three sub-sectors — Civil engineering,
Construction of buildings of all types and Specialized construction activities.
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since the country’s entry into the EU in 2007, that have been regularly ac-
companied by numerous journalistic and expert investigations of alleged
cases of high-level corruption and state capture but remain unprosecuted
by the law enforcement authorities.

The monopolisation pressure in the wholesale of fuels in Bulgaria (index
90%) is based predominantly on the suspected cartelisation in the sector,
which has gone largely unnoticed by the country’s antimonopoly body,
the state Commission for Protection of Competition®. In Italy, which has
the second highest index value (85%) the pressure is assessed to be the
result of a combination of suspected cartel and oligopolistic trends.

In the wholesale of pharmaceuticals, the monopolisation pressure is as-
sessed to be based on suspected cartel and oligopolistic trends in three
of the countries - Romania, Italy and Spain. In Bulgaria, which has the
highest index (89%), the assessments also assign a significant role of the
trend towards monopoly in the market. The result for Bulgaria could be
attributed to both monopolisation trends and the small size of the market
as compared to the other countries, where larger markets are seen as less
vulnerable to monopolisation.

Figure 6. General monopolisation pressure (scores, 0-100%)
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Source: SceMaps, SCAD ESL 2020.

The value of the ineffectiveness of antimonopoly laws indicator is highest
in Spain (wholesale of pharmaceuticals 64% and wholesale of fuels 50%) and
in Romania (wholesale of fuels 62%), while in the other sectors and countries
it remains much lower. Wholesale of fuels and wholesale of pharmaceuticals
are sectors, often more vulnerable to market concentration, incl. monopoly or
oligopoly, established legitimately as a result of the activities of large interna-
tional companies or national incumbents. Thus, the higher scores of all coun-
tries particularly in the two sectors, more vulnerable to natural monopoly,
raises the importance of designing and implementing sector-specific policies

% Investor.bg, ,K3K: Hsma kapTea Ha Ima3apa Ha ropusa, a 0OOMeH Ha Thproscka nupopmarys”

[CPC - there is no cartel in the fuels market but only exchange of commercial information],
March 31, 2017; Mediapool.bg, , K3K oTaOBO He BuA: KapTea 1 MoHOIIOA Ipu ropusara” [CPC
again does not see a cartel and monopoly in the fuels market], March 12, 2019.


https://www.investor.bg/ikonomika-i-politika/332/a/kzk-niama-kartel-na-pazara-na-goriva-a-obmen-na-tyrgovska-informaciia-236741/
https://www.mediapool.bg/kzk-otnovo-ne-vidya-kartel-i-monopol-pri-gorivata-news290862.html
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to foster the effectiveness of anti-monopoly laws and to tackle possible state
capture vulnerabilities in legislation, regulatory and control institutions.

Figure 7. The antimonopoly laws rather help the formation of monopolistic,
oligopolistic or cartel structures than hinder them (% of respondents)
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Source: SCAD ESL 2020.

The specific monopolisation pressure index focuses only on non-market
mechanisms, which provide illegitimate competitive advantage and when
occurring systemically, are a strong symptom of state capture in a sector. As
a sub-component of BSCP, this indicator reveals the presence of four specific
problems strongly linked to illegitimate and illegal practices: (1) privileged
access to procurement, (2) laws providing illegitimate competitive advantage
to certain businesses, (3) selective application of control and/or sanctions, and
(4) concentration of public grants and subsidies to selected companies in the
sector. The results reveal very high scores (above 60%) for all sectors and
countries, which suggests the widespread presence of illegitimate and illegal
practices regarding all of the above problems.

Despite the high scores of all sectors, the specific monopolisation pressure
index ranks construction as the only one with scores above 70% for all four
countries. The same trend is not observed regarding the other two BSCP
sub-components (general monopolisation pressure and ineffectiveness of an-
ti-monopoly laws). These results reveal that the sector is more vulnerable to
illegitimate and illegal practices than the other two. At the same time, as al-
ready noted — there are no substantive trends towards monopolisation, even
in small-size markets such as Bulgaria, and the anti-monopoly legislation is
not an important factor for tackling state capture.

Bulgaria is the most vulnerable to corruption and state capture regarding
the three analysed sectors. The index value for Spain is also high enough to
be in contradiction with its favourable position according to the official po-
litical assessments. The construction sector and particularly its sub-sector of
civil engineering, which concentrates the largest portion of public spend-
ing, naturally appears as the most vulnerable sector irrespective of the coun-
try, especially in terms of specific monopolisation pressure, which reflects the
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Figure 8. Specific monopolisation pressure (scores, 0-100%)
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Source: SceMaps, SCAD ESL 2020.

presence of four illegal practices for gaining non-market advantages. Last but
not least, despite the differences among the sectors, BSCP reveals the existence
of well-established forms of corruption in all of them. Due to the systematic
nature of these forms, they are clear signs for the presence of state capture.

BSCP also confirms the importance of the privileged access to public pro-
curement as a key element of business capture. Moreover, the state capture
process, which makes such privileged access possible, often covers also other
mechanisms, such as selective control and sanctions, lobbyist laws and con-
centration of public subsidies or grants. Assessed as one of the most risky
economic areas, public procurement is highly vulnerable to corruption and
conflicts of interests, together with taxation, customs activities and regulatory
functions.*” Moreover, in procurement, corruption is seen as common in all
its forms — from petty or administrative corruption to political corruption and
state capture.® In procurement, the “captors” are private business enterpris-
es or oligarchs, controlling large groups of companies, which use different
forms of corruption to influence the implementation of legislation, rules and
institutional procedures, in order to acquire non-competitive advantages over
their market competitors. The captured institutions include all kinds of legal
entities that spend public funds through public procurement procedures, e.g.
national, regional and local public administrations, educational, health and
social service institutions, as well as state owned enterprises obliged to com-
ply with the respective national public procurement regulations.*

¥ Organisation for Economic Cooperation and Development, Anti-corruption Reforms in Eastern
Europe and Central Asia: Progress and Challenges 2016-2019, 2020.

*# See Deyong, M. et al, Corruption and public procurement, In: Ferguson G. (ed.) Global
corruption: law, theory and practice, 3-rd edition, University of Victoria, 2018; Hellman, J., Jones,
G, and Kaufmann, D., Seize the State, Seize the Day: State Capture, Corruption, and Influence in
Transition, Policy Research Working Paper No. 2444. World Bank, Washington, DC., 2000.

¥ Beyond these institutions, the captors target also regulatory and control institutions, related
to the implementation of public procurement and more general competition rules, as well
as the justice system, in order to guarantee a successful outcome in the case of a possible
follow-on control inspection or objection against the results. These processes are assessed by
other components in the SceMaps methodological framework, namely SCAD ESL (through
the analysis of institutional enablers) and MACPL


https://openknowledge.worldbank.org/handle/10986/19784
https://openknowledge.worldbank.org/handle/10986/19784

CORRUPTION RELATED BEHAVIOUR
IN PUBLIC PROCUREMENT

The risk assessment of suspicious corruption-related behaviour in public pro-
curement implements an original “red flag” indicators, based on the integra-
tion of three different sets of data — on public procurement, on companies’
financial and ownership information, and a media alert system on corruption.
The assessment is done on the basis of a combination of “red flags”, each of
them indicating a risk situation, which might be the result of corruption or
conflict of interests, and which could indicate state capture vulnerabilities.
A single red flag is not a compulsory sign of suspicious behaviour but the
accumulation of red flags for a particular company, a contracting authority or
a country, indicates serious concerns about existing problems in the procure-
ment process respectively on micro (single company or contracting entity) or
macro (country) level.

The risk assessment in public procurement applies big-data analytics, based
on artificial intelligence (Al) and machine learning - an approach which has
gained popularity in recent years.* It overcomes the major weakness of the
usage of red flag indicators before the advancement of modern computational
technologies, namely — the systemic focus on analysing atypical samples, i.e.
containing only cases of already-detected frauds, which consequently is seen
to suffer from a systemic selection bias problem.*" The majority of research
and policy publications on the issue suffered from this shortcoming until at
least 2012, including methodologies developed by international organisations
such as OECD, World Bank, European Commission, European Anti-Fraud
Office (OLAF), etc.*? The SceMaps online interactive risk assessment tool* in-
troduces a full-scale integration of three types of data — procurement data
from the TED database*, company financial and ownership information from
public and proprietary sources® and media articles, referring to suspicious
behaviour of a particular contracting authority or company.

The risk assessment tool analyses more than 100,000 tenders in the three se-
lected sectors of construction, wholesale of fuels and wholesale of pharma-
ceuticals for the period 2010-2019. The analysed tenders amount to more than
EUR 364 billion in public money spent by almost 3,000 contracting entities
and allocated to more than 45,000 companies in Europe during this period.

4 Fazekas, M., and Szalai, B., Corruption risk assessment of the public procurement in Kosovo.
Report, Project against Economic Crime, Council of Europe, 2017.

4 Ferwerda, J., Deleanu, I, and Unger, B., Corruption in Public Procurement: Finding the Right
Indicators. In: European Journal of Criminal Policy Research, 2017, vol. 23, pp. 245-267, p. 248.

2 Ibid.

 https:/lanalytics.scemaps.eu.

Tenders Electronic Daily (TED) is the online version of the ‘Supplement to the Official Journal’

of the EU, dedicated to European public procurement, which publishes procurement award

notices and other tenders” documentation.

%  Company ownership information is used to clusterise the data related to subsidiaries and
shareholders into a single “parent” company. This allows for seeing more realistic picture
of the behaviour of economic conglomerates despite looking at their separate legal entities
(subsidiaries).
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Construction accounts for the largest portion of public spending through pro-
curement out of the three sectors, surpassing considerably the other two —
it accounts for 58% of the three sectors in terms of awarded value in Italy,
74% in Spain and Bulgaria and 76% in Romania. The comparison between the
countries, looking at the proportion of awarded value per capita annually,
confirms the dominance of construction, but also reveals that Bulgaria and
Romania spent between 30% to 50% more per capita annually in construc-
tion for the period 2010-2019, than Italy and Spain, despite the smaller size
of its market (respectively EUR 1 509 per capita annually in Italy, EUR 1 756
in Spain, EUR 2 631 in Romania and EUR 2 867 in Bulgaria).

Figure 9. Total value of public procurement in the sectors of construction, wholesale
of fuels and wholesale of pharmaceuticals 2010 - 2019 (EUR billion)
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Source: CSD, https://analytics.scemaps.eu, 2021.

Data shows that the number of tenders and the number of awarded companies
per country have increased for the period 2010 — 2019, which suggests that the
general business and competition environment has also improved. However,
this is difficult to be properly evaluated due to several reasons, related to the
spread of many illegitimate practices such as the use of complex networks of
subsidiaries and controlled companies for formal diversification of suppliers,
despite the real concentration of awarded tenders into small number of eco-
nomic actors or bid rigging, i.e. an illegal practice in which formally compet-
ing suppliers collude to determine the winner of a bidding process.

The assessment of vulnerabilities and risks in public procurement, based on
originally developed red flags, shows that Bulgaria, Romania and partially
Spain, display signs of state capture and corruption in public procurement,
while Italy remains a less “captured” state. Despite the differences among
them, the review of the red flags indicates that public procurement in Bulgar-


https://analytics.scemaps.eu
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ia and Romania in general is more vulnerable to suspicious behaviour on
the sides of both suppliers (companies) and buyers (contracting authorities)
as compared to Spain and Italy.

In Bulgaria, the share of public authorities (buyers) that concentrate over 60%
of the value of awarded contracts to a single supplier is about twice higher
(21%) than the respective share in the other three countries (12% for Italy and
Romania and 10% for Spain). Bulgaria also has the largest group of buyers
accounting for over 90% of the tenders of a given supplier, although the total
sum of awarded contracts by these buyers is much smaller than, for example,
in Spain. This indicator raises red flags for both public authorities and com-
panies, which could be further checked and investigated on a case-by-case
basis through the information and profile data of each legal entity, available
through the SceMaps online risk assessment tool, and especially in combina-
tion with other red flags.

The SceMaps buyer concentration index calculates the concentration of the total value of
contracts, awarded by a contracting authority (the buyer), to a particular supplier for the period
2010-2019. The index represents the risk, that a given buyer (contracting authority) allows
particular supplier to gain competitive advantage through the use of illegal means. An index
equal to 100% means that a single buyer has provided the entire sum, received from public
procurement contracts by a particular supplier.

Figure 10. Buyer concentration index (2011 - 2019)
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Procurement exposure to employee ratio shows that for a 10-year period 37
companies in Romania and 21 in Bulgaria have received large amounts of
public tenders having limited number of employees (hence implementation
capacity) as compared to their peer companies.* In Spain, the number of re-
spective companies is only 3, while in Italy there is not even a single company
to raise this red flag. Shorter periods could raise more red flags, but a longer
period, while reducing sensitivity, allows for the identification of companies
with continuous (recurring) suspicious behaviour.

In the classic economic analyses, the ratio of company’s revenue per employ-
ee is one of the indicators of business efficiency. However, when this ratio is
too high compared to the peer group of companies, it indicates a serious risk
of misconduct, and particularly when the revenue is generated from public
tenders, where the rules of the free market competition, driven by supply and
demand, are replaced by administrative decisions regarding cost and selec-
tion of winner.

Procurement exposure per employee ratio calculates the average amount of tenders awarded per
employee over a given period and ranks companies accordingly. A higher rank means that the
company has a lower number of employees compared to its peers with similar revenues from
public tenders. This red flag represents the risk of companies with an insufficient number of
employees winning tenders that require a larger workforce and, in many cases, this is combined
with the undeclared - and therefore illegal - use of subcontractors.

Figure 11. Procurement exposure per employee ratio (2011 - 2019)

500,000 50

400,000 40

300,000 30

200,000 20

100,000 10

Average ammount from tenders per employee
(EUR)
No. of companies, ranked highest according to
the ratio of awarded amounts per employee

Bulgaria Romania Spain Italy

Source: SceMaps online risk assessment tool, https://analytics.scemaps.eu, 2021.

The result covers only the companies ranking in the highest 20% of the ranking scale, which
are assessed as being the riskiest.
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Procurement exposure to revenue ratio calculates the share of revenue from awarded public
tenders in the company’s total revenue over a given period. It represents the risk that some
companies depend highly on public procurement to survive —and thus, they are more vulnerable
(motivated) to use illegal means to gain an advantage over their competitors. It may also point
to companies that prefer not to operate in the free market and therefore cannot demonstrate
viability without the support of public money.

Procurement exposure to revenue ratio confirms that Romania and Bulgar-
ia are the most vulnerable among the four countries with a similar number
of companies, which rely mainly on public procurement for their existence.
However, due to the larger value of tenders on average, Romanian companies
in this group have received 63% more in terms of awarded value of contracts.
This indicator reveals not only a problem regarding the dependence of giv-
en companies on public procurement to survive but also may be a sign for
the use of illegitimate means for achieving higher cost of their products and
services. Similar to procurement exposure per employee ratio, this indicator
would raise more red flags if calculated for a shorter period, as it includes
only companies that have been operating for the entire period. However,
when applied for a longer period, it allows for the identification of companies
with stable and long-term track record in winning tenders that constitute sig-
nificant share of their revenue as compared to their peers.

Figure 12. Procurement exposure to revenue ratio (2011 - 2019)
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Source: SceMaps online risk assessment tool, https://analytics.scemaps.eu, 2021.
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INSTITUTIONAL ENABLERS
OF STATE CAPTURE PROCESSES

The regulatory and control authorities, irrespective whether they are general
for the economy or sector-specific, can be seen as a reflection of the political
will to ensure transparent, competitive and effective business environment
in sectors prone to market and non-market driven concentration. Addition-
ally, they need to develop good cooperation with other enforcement bodies,
such as anti-corruption and law enforcement authorities, in order to ensure
successful outcomes in tackling corruption and state capture. When these
organisations are passive or ineffective, including because they are partially
or fully captured, this enables the captors to ensure systemic privileges for
themselves, privatising specific state functions. The functional characteristics
of these institutions such as anti-corruption effectiveness, integrity of public
officials, fairness and impartiality of decision-making and procedures, deter-
mine the second major component - together with BSCP, of the SceMaps state
capture model. Called institutional enablers, these functional characteristics
determine the institutional environment in which businesses operate. The en-
ablers affect all actors in a sector and therefore they are measured at the sector
level, even if some organisations, that are assessed, regulate the entire econ-
omy (e.g. tax administration, customs). Enablers denote processes that could
contribute to the creation of an environment favourable to state capture and
could make institutions vulnerable to different corruption influences. While
measuring the state capture dimensions (e.g. business capture) provides as-
sessment of the current status of state capture, measuring the institutional en-
ablers provides hints also on expected future dynamics of state capture pro-
cesses, as the enablers are structural features of the institutional framework.
The institutional enablers, measured here, are?:

e Anti-corruption effectiveness (the ability of administrative structures to
identify, prevent, and counteract corruption practices among officials);

e Integrity of public officials (establishment and interiorisation of standards
of behaviour, showing a consistent and uncompromising adherence to
strong moral and ethical principles, incl. through increased accountability
and transparency of work);

e Impartiality (the ability to adequately apply rules of fairness and impar-
tiality in everyday transactions and services);

e Lack of bias toward specific private interests.

The institutional enablers index* has recorded consistently its highest values
for the three sectors in Bulgaria (33% - 36%), followed by Romania (31%-33%)
and Italy (29%-32%) and is significantly lower in Spain (23%-28%). While
clearly Bulgaria is the country where the institutional environment is the most

¥ Stoyanov, Gerganov, and Yalamov, State Capture Assessment Diagnostics, Center for the Study
of Democracy, 2019.

# The index is a composite indicator, calculated on the basis of the experts’ assessments of
each institutional enabler for a pre-defined list of public organisations with regulatory and
control functions (incl. self-regulatory organisations such as industry associations) with
respect to the selected sectors. Each enabler is measured through 3 empirical indicators,
except “Private interest bias” consists of a single indicator.
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vulnerable and contributes to the highest risks of state capture, the other three
countries need to also improve the resilience capacity of their key regulatory
and control organisations in the three economic sectors.

Figure 13. Institutional enablers index (scores, 0 - 100%)
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Source: CSD, SCAD ESL 2020.

Among the institutional enablers, sub-indexes lack of integrity and ineffec-
tiveness of anti-corruption policies have the highest scores for all sectors
and all countries, i.e. represent the riskiest environmental factors for the ex-
istence of state capture. The sub-indexes on private interest bias and lack of
impartiality in the activities of state institutions remain less significant. The
assessments of all sub-indicators of the lack of integrity sub-index (transpar-
ency, accountability, and availability of checks and balances), are very similar
across the sectors with one notable exception — Romanian public organisa-
tions relevant to the wholesale of fuels are assessed as being not accountable
by 75% of the experts. It indicates that all these factors should be consider-
ably improved in all countries regarding both the regulatory and institutional
frameworks.

When looking at the sub-indicators of the ineffectiveness of anti-corruption
policies (external corruption pressure, pressure from above (higher ranking)
managers, and Involvement in corruption), the riskiest factor is external cor-
ruption pressure. It is the only sub-indicator, which has similar values for
all countries, including for Spain, despite this country’s lowest score for the
entire institutional enablers index.

Finally, the assessments of the lack of impartiality (which includes sub-in-
dicators for serving private interests, inability to sanction certain people or
companies, and braking internal rules or procedures) also do not differ sig-
nificantly between the sectors. Yet, one of its sub-indicators - the inability of
the respective organisation to sanction certain persons or companies is as-
sessed as risky by 2 to 3 times more experts in all countries, as compared to
the other sub-indicators. The result reveals the existence of a serious problem
with persons and/or companies that are treated as excluded from the general
regulatory and control rules and procedures in all four countries.
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Figure 14. Business state capture pressure vs institutional enablers (scores, 0 - 100%)
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CONCLUSIONS AND RECOMMENDATIONS

Following the pilot application of the novel methodology for state capture
assessment, SCAD, which measures the results and effects of business capture
and institutional and environmental enablers at the country level, the current
approach was developed as the SceMaps policy instrument, able to detect,
assess and monitor state capture pressure and vulnerabilities in particular
economic sectors. It combines two interlinked methodologies, based on soft
(experts assessments) and hard data (corporate and public procurement). As
an integral part of the approach, the analysis of the business capture pressure
and the institutional enablers, helps for collecting evidence of actual pres-
sure and vulnerabilities on the level of particular institutions, business en-
terprises, sectors and countries. Thus, it allows for designing and improving
evidence-based sector-specific policies, as well as for using it as a monitoring
tool for comparing the current state and progress across sectors and countries.

The concept and term of state capture has not been introduced in the legal
framework of Bulgaria, Italy, Romania and Spain, even though it is widely
used by media, politicians, and experts in recent years. Thus, there is no spe-
cific regulation for tackling or even only for monitoring state capture in its
complexity per sector or per country. However, all of the four countries have
in place specialised institutional and legal frameworks focused on anti-cor-
ruption, anti-monopoly, conflicts of interests and integrity of public officials.
The SceMaps approach addresses these and other elements as components of
a systematic approach for assessing state capture pressure on sectoral level.

The analysis reveals the existence of systematic problems of well-established
and long-term forms of state capture vulnerabilities in all of the sectors under
consideration. However, the countries and sectors rank differently according
to the separate components of the state capture concept, indicating the coun-
try- and sector-specific characteristics, that need to be considered in the pro-
cess of improving the relevant sectoral and national policies.

Bulgaria is the most vulnerable country to monopolisation pressure (average
score 88%), with civil engineering (as a sub-sector of construction) having the
highest index score (93%). Italy ranks second with an average score of 75%
on monopolisation pressure, while Romania and Spain having lower values.
The state capture vulnerability of the countries due to ineffective anti-monop-
oly regulation is the highest in Spain (wholesale of pharmaceuticals 64% and
wholesale of fuels 50%) and in Romania (wholesale of fuels 62%). The higher
scores for all four countries in these two sectors, confirms the need for fos-
tering the effectiveness of anti-monopoly laws and institutions especially in
sectors dominated by large international and/or national businesses.

The construction sector is the most vulnerable to specific monopolisation
pressure, which covers illegal practices, aiming at ensuring illegitimate com-
petitive advantages for particular companies, including privileged access to
procurement, lobbyist laws, selective application of control and sanctions,



34

AsSESSING STATE CAPTURE VULNERABILITIES AT THE SECTORAL LEVEL...

and concentration of public grants and subsidies. Having scores above 70%
for all countries, construction exceeds the other sectors but the results reveal
widespread presence of state capture vulnerabilities in all of them.

Bulgaria and Rumania appear as more vulnerable to state capture on the side
of both suppliers (companies) and buyers (contracting authorities), as com-
pared to Spain and Italy. Particularly the latter remains the least captured state
in this respect. The assessment, based on innovative red flags, such as buyer
concentration index, procurement exposure to revenue ratio, etc. reveals that
the state capture risks in public procurement in Bulgaria and Romania are
twice to several times higher than in the other two countries. This is further
confirmed by the institutional enablers index, which reflects the vulnerabil-
ity of the institutional environment, and has the highest values for all sec-
tors in Bulgaria (average score 40%), followed by Italy and Romania (average
score 36% each) and is significantly lower in Spain (average score 29%). While
clearly Bulgaria is the country where the institutional environment in terms
of anti-corruption effectiveness, integrity of public officials, and fairness and
impartiality of decision-making, is the most vulnerable and contributes to the
risk of state capture, the other three countries also need to improve the resil-
ience capacity of their key regulatory and control institutions.

What’s Next?

The widespread signs of state capture risks and vulnerabilities in Bulgaria,
Italy, Romania and Spain, coupled with the lack of specialised policies and
regulations for tackling this phenomenon in a systematic manner, reveals the
need for improving both the policy and the professional and administra-
tive capacity of key public institutions. Particularly, control, regulatory and
law enforcement institutions should develop capabilities for identifying and
monitoring state capture processes in their complexity and especially in high
risky sectors and areas of economic life. The analysed sectors of construction,
wholesale of fuels and wholesale of pharmaceuticals proved to be highly vul-
nerable, particularly in terms of governance of public spending through pro-
curement and efficiency of institutional and regulatory framework for tack-
ling well-established and long-term existing forms of corruption. Taking into
account the complexity of state capture phenomenon and its characteristic of
targeting precisely the key public institutions that are envisaged to tackle it, it
is important the sources of risks and vulnerabilities be identified according
to their intensity per sector and area of economic life. This will allow for
the prioritisation of the necessary improvements in both the institutional and
regulatory frameworks, as the issues that require policy interventions could
be spread across wide range of major state authorities. The identification
of high-risk zones, following an evidence-based approach as the SceMaps
methodology, will allow for implementing policy interventions that aim also
at preventing state capture to proliferate in other related areas.

In Bulgaria, Italy, Romania and Spain the concept of state capture is still
outside the political discourse, which is much centred on different forms of
corruption without systematic evaluation of the linkages between them. The
situation is highly visible in the findings and the corresponding conclusions
of the current analysis. These include specific risks in public procurement re-
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lated to corruption and other governance irregularities and deficits, the lack
of or inefficient implementation of regulations regarding conflicts of interests
and lobbying, as well as the regulatory and administrative burdens on free
competition, which create favourable conditions for monopolisation or high
market concentration in specific sectors. Noting the underlying complexity of
state capture and its possible links to other threats such as organised crime,
foreign political influence, and international illicit financial transactions, there
is a need for development and implementation also of transnational, Eu-
ropean policies and initiatives, which should address this phenomenon in
conceptual, political and economic terms.
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APPENDIX 1.
COMPUTED INDEXES - BULGARIA

Table A1.1. Lack of Impartiality

1 District administrations 30% 67% 29% 42%

3 Customs Agency 30% 61% 23% 38% 82

5 National Audit Office 7% 53% 7% 23% 73

Commission for Protection of 20% 62% 15% 33%
Competition
Audit of European Union Funds 249% 559% 19% 33%
Executive Agency

11 Executive Environment Agency 22% 71% 21% 38%

13 Bulgarian Drug Agency 24% 67% 20% 37%
Directorate for National 429 70% 389 50%
Construction Supervision

17 Registry Agency 13% 51% 10% 25%

Source: SceMaps, SCAD ESL 2020.
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Table A1.2. Lack of Integrity

District administrations 44% 31% 45% 40% 71
3 Customs Agency 42% 26% 47% 38% 82
5 National Audit Office 19% 19% 45% 28% 78]
7 Commission for Protection of Competition 33% 27% 52% 37% 69
:;g:cc;f European Union Funds Executive 46% 31% 49% 2% m
11 Executive Environment Agency 53% 38% 49% 47% 59
13 Bulgarian Drug Agency 55% 31% 44% 43% 54
Directorate for National Construction 61% 399 61% 549 63
Supervision
17 Registry Agency 28% 32% 47% 35% 73

Source: SceMaps, SCAD ESL 2020.
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Table A1.3. Private Interest Bias

District administrations 15%
Municipal administrations 8%
’ Customs Agency 15% -
National Revenue Agency 0%
E National Audit Office 6% -
PublicProcurement Agency 18%
’ Commission for Protection of Competition 16% -
I_--
9 Audit of European Union Funds Executive Agency 12%
11 Executive Environment Agency 14%
General Labour Inspectorate Executive Agency 9%
E Bulgarian Drug Agency 18% -
National Council on Prices and Reimbursement of Medicinal Products  17%
E Directorate for National Construction Supervision 33% -
RoadInfrastructure Agency 2%
E Registry Agency 6% ?

Source: SceMaps, SCAD ESL 2020.
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Table A1.4. Ineffectiveness of Anti-corruption Policies

District administrations 70% 62% 39% 57%

3 Customs Agency 69% 53% 32% 51%

5 National Audit Office 39% 31% 7% 26%
Commission for Protection of 63% 449 20% 439%
Competition
Audit of European Union Funds 599 46% 279% 449
Executive Agency

11 Executive Environment Agency 71% 59% 32% 54%

13 Bulgarian Drug Agency 65% 56% 24% 48%

Directorate for National Construction 759% 66% 49% 63%
Supervision
17 Registry Agency 49% 41% 19% 36%

Source: SceMaps, SCAD ESL 2020.



APPENDIX 2.
COMPUTED INDEXES - ITALY

Table A2.1. List of Public organisations

Autorita Garante della Italian Antitrust
1 Concorrenza e del Authorit X X X
Mercato (AGCM) y

Commissione nazionale National Commission for
3 perle societa e la borsa the Society and the Stock X X X X X X
(CONSOB) Market

Azienda Nazionale

Ttalian national roads

5 Autonoma delle Strade authorit X
(ANAS) y

7  Agenzia delle Entrate Italian Revenue Agency

9  Corte dei Conti Supreme Audit Court
Commissioni per Regional commission on

11 T'urbanistica e la tutela urbanism and landscape X X

del paesaggio (regionali)  protection

13 Azienda Sanitaria locale ~ Local Health Agency
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Table A2.1. List of Public organisations (Continues)

Provinces and

15 Province e Comuni
Municipalities

Agenzia Italiana del
Farmaco

Ministero dello Sviluppo  Ministry of Economic
Economico Development

Italian Drug Agency

21 Ministero della Salute Ministry of Health

Ministry for the

23 della Tutela del Territorio Emeiemment e (e X X X

Ministero dell’Ambiente e

e del Mare Protectlon of Land and

Istitut 1 il .
sislasli el lenn Institute for the

25 sulle assicurazioni .. X X X
Supervision of Insurance

(IVASS)
-——---------
27 Ospedali Hospitals

Source: SceMaps, SCAD ESL 2020.
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Table A2.2. Lack of Impartiality

1 Italian Antitrust Authority 7% 64% 7% 26%

National Commission for the o o o o
Society and the Stock Market 2% 64% 25 el 30

Italian national roads authority 44% 70% 38% 51%

7 Italian Revenue Agency 29% 69% 25% 41%

9 Supreme Audit Court 10% 50% 13% 25%

Regional commission on urbanism 579 75% 48% 60%
and landscape protection

13 Local Health Agency 48% 64% 42% 52%

15 Provinces and Municipalities 44% 75% 47% 55%

17  Italian Drug Agency 33% 71% 33% 46%

19 Ministry of Economic Development 18% 75% 11% 35%

21 Ministry of Health 27% 66% 43% 45%

Ministry for the Environment and

O, O, O, 0,
the Protection of Land and Sea 15% 76% 20% 36%
Institute for the Supervision of 14% 599 14% 29% o
Insurance
27 Hospitals 50% 61% 42% 51%

Source: SceMaps, SCAD ESL 2020.
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Table A2.3. Lack of Integrity

1 Italian Antitrust Authority 36% 36% 59% 44% 31

National Commission for the Society and o o o o
the Stock Market 46% 37% 37% 40% 30

Italian national roads authority 57% 52% 16% 42% 28

7 Italian Revenue Agency 42% 41% 26% 36% 34

9 Supreme Audit Court 26% 38% 55% 40% 32

Regional commission on urbanism and 509, 47% 25% 42% 2
landscape protection

13 Local Health Agency 41% 42% 13% 32% 35

15 Provinces and Municipalities 61% 56% 16% 44% 34

17 Italian Drug Agency 50% 48% 30% 43% 24

19 Ministry of Economic Development 45% 39% 37% 40% 31

21 Ministry of Health 40% 41% 32% 38% 32

Ministry for the Environment and the o o o o
Protection of Land and Sea i L Sl oo 2

25 Institute for the Supervision of Insurance 41% 33% 44% 40% 24

27 Hospitals 47% 42% 16% 35% 36

Source: SceMaps, SCAD ESL 2020.




APPENDIX 2. COMPUTED INDEXES — ITALY 45

Table A2.4. Private Interest Bias

1 Italian Antitrust Authority 8%
_—-
’ National Commission for the Society and the Stock Market 17%
Bankoflaly %
- Italian national roads authority 8%
_—-
- Italian Revenue Agency 7%
_—-
’ Supreme Audit Court 4%

11 Regional commission on urbanism and landscape protection 11%

13 Local Health Agency 10%
15 Provinces and Municipalities 7%

17 Italian Drug Agency 16%

19 Ministry of Economic Development 4%

21 Ministry of Health 15%

23 Ministry for the Environment and the Protection of Land and Sea 5%

25 Institute for the Supervision of Insurance 10%

27 Hospitals 10%

Source: SceMaps, SCAD ESL 2020.
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Table A2.5. Ineffectiveness of Anti-corruption Policies

1 Italian Antitrust Authority 45% 32% 10% 29%

-_____-
_____-
- Italian national roads authority 85% 64% 39% 63%
_____-
- Italian Revenue Agency 68% 50% 18% 45%
_____-
’ Supreme Audit Court 31% 25% 3% 20%
l—-----
_____-
E Local Health Agency 79% 60% 35% 58%
Regions % 6%
E Provinces and Municipalities ?? 45% 63% -
_____-
E Italian Drug Agency 92% 50% 38% 60%
_____-
E Ministry of Economic Development 71% 39% 10% 40%
Ministry of Economy and Finance e 0%
E Ministry of Health ?%?% 32% 52% -
l—-----
Proectionef Land and Sea O %12 %
_____-
? igz&;::z ior the Supervision of 500 359% 17% 359% 4
Consipspa __

Source: SceMaps, SCAD ESL 2020.



APPENDIX 3.
COMPUTED INDEXES - ROMANIA

Table A3.1. List of Public organisations

X

Primarii Municipalities

X X
-——---------

Agentia Nationald
3 pentru Achizitii
Publice (ANAP)

Consiliul National

National Agency for

Public Procurement. X X X X X X

de Solutionare National Council for X X X
a Contestatiilor Solving Complaints
(C.N.SC)

7 Consiliul Concurentei Competition Council

Directia Generala a National Customs
Vamilor Directorate
Directia Nationala National Anti-

Anticoruptie (DNA) corruption Directorate

13 Ministerul Energiei Ministry of Energy

17 Ministerul Sanatatii ~ Ministry of Health
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Table A3.1. List of Public organisations (Continues)

Agentia Nationala

a Medicamentului National Agency for

18 si a Dispozitivelor Medicines and Medical X X
Medicale din Devices of Romania
Romania

20 Ministerul . Ministry of Transport
Transporturilor

Compania Nationald = National Investments
de Investitii (CNI) Company

25 Spitale Hospitals

Source: SceMaps, SCAD ESL 2020.
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Table A3.2. Lack of Impartiality

Municipalities 48% 68% 48% 55%

3 National Agency for Public Procurement. 12% 50% 16% 26%

5 National Council for Solving Complaints 4% 25% 8% 13%

7 Competition Council 4% 57% 9% 23% 23
9 National Customs Directorate 36% 73% 30% 46%
11 National Anti-corruption Directorate 0% 40% 5% 15%
13 Ministry of Energy 28% 61% 28% 39%
17 Ministry of Health 28% 50% 33% 37%
Ministry of Regional Development and o o o o
B Public Administration 38% 63% 25% 42%
National Company for Road o o o o
Infrastructure Administration 38% 63% S1% 44% 16
23 State Inspectorate in Constructions 24% 67% 14% 35%

Source: SceMaps, SCAD ESL 2020.
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Table A3.3. Lack of Integrity

1 Municipalities 42% 32% 32% 35% 25

3 National Agency for Public Procurement. 32% 15% 31% 26% 27
Romanian Courtof Accounts 4% 2% 56%  41%
E National Council for Solving Complaints 13% 17% 50% 27% ?
NationalIntegrity Agency 3% 16%  56%  35%
’ Competition Council 41% 17% 52% 37% ?
TFightagainst Fraud Department 0% 1% 6% 38%
’ National Customs Directorate 70% 45% 45% 54% ’
‘National Agency for Fiscal Administration 7% 36% 3% 6%
E National Anti-corruption Directorate 53% 5% 55% 38% ?
Ministry of Buropean Funds  36% 2% 48% 3%
E Ministry of Energy 65% 44% 50% 53% ?
Ministry of Bconomy 5% 3% 4% M%
E Ministry of Health 71% 50% 44% 55% ?
Rivesish i S R
1y | 2L Mg e R 48% 33% 54% 5% 24
20 Ministryof Transport 7% 5% 47% 5% 19
”n i;’;irl()ir;l?;tfg)trir;flany for Road Infrastructure 53% 50% 5% 43% 16
National Investments Company — 35%  28%
g State Inspectorate in Constructions 55% 38% T%47-%2-1

Source: SceMaps, SCAD ESL 2020.
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Table A3.4. Private Interest Bias

1 Municipalities 29% 25

3 National Agency for Public Procurement. 12% 27

5 National Council for Solving Complaints 4%

7 Competition Council 17% 23

9 National Customs Directorate 18% 11

National Anti-corruption Directorate 5% 20

13 Ministry of Energy 17% 18

17 Ministry of Health 39% 19

19 Ministry of Regional Development and Public Administration 29% 24

21 National Company for Road Infrastructure Administration 31% 16

23 State Inspectorate in Constructions 33% 21

Source: SceMaps, SCAD ESL 2020.
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Table A3.5. Ineffectiveness of Anti-corruption Policies

Municipalities 64% 72% 64% 67%
Ilfrfzir;:in‘:rgjmy for Public 31% 52% 15% 33% 27
lél:;c;r;:iisuncﬂ for Solving 229, 25% 8% 18% 25
7  Competition Council 36% 26% 4% 22%
9 National Customs Directorate 36% 45% 36% 39%
11 National Anti-corruption Directorate 26% 20% 10% 19%
13 Ministry of Energy 61% 61% 39% 54% 18
17 Ministry of Health 53% 56% 61% 57%
19 Ministry of Regional Development and 589 67% 549, 60%
Public Administration
National Company f‘or. Roacfl 479 759 69% 63% 16
Infrastructure Administration
23 State Inspectorate in Constructions 50% 62% 33% 48% 21

Source: SceMaps, SCAD ESL 2020.



APPENDIX 4.
COMPUTED INDEXES - SPAIN

Table A4.1. List of Public organisations

Comision Nacional National Commission on
3 delos Mercados y la X X X

. Markets and Competition
Competencia

Comision Nacional del National Securities
Mercado de Valores Market Commission

Agencia Espanola Spanish Agency of
8 de Medicamentos y Medicines and Medical X X
Productos Sanitarios Devices

X

Administrador de
11 Infraestructuras
Ferroviarias

Instituto de Contabilidad Institute of Accounting
y Auditoria de Cuentas and Audit of Accounts

Ministerio para la
Transicion Ecoldgica (o

16 ministerio equivalente
con competencias en
Energia)

Railway Infrastructure
Manager

Ministry for the
Ecological Transition
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Table A4.1. List of Public organisations (Continues)

17 Ministerio de Fomento Ministry of Development
Oficina Antifraude de Catalan Anti-Fraud Office
Catalufia

Oficina de Prevencién

y Lucha contra la Balearic anti-Corruption
22 y ' X X
Corrupcion en las Illes Office
Balears
Tg;:;ﬁflters i Regional administrative
u STTAtves tribunal for public X X

autondémicos de la
procurement

contratacion publica

29 Administraciones Autonomous and
autonomicas Regional Governments

31 de Precios de Commission on the Prices X
Medicamentos y of Medicines and Health

Productos Sanitarios Products

Comisién Interministerial Inter-ministerial

Source: SceMaps, SCAD ESL 2020.
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Table A4.2. Lack of Impartiality

National Commission on Markets and 49 359% 49 14%
Competition

5 National Securities Market Commission 0% 57% 7% 21%

Spanish Agency of Medicines and Medical 279 509% 9% 299%
Devices
11 Railway Infrastructure Manager 31% 38% 15% 28%
Ministry of Health, Consumer Affairs and 259 2% 8% 31%
Social Welfare
17 Ministry of Development 38% 47% 18% 34%
20 Catalan Anti-Fraud Office 0% 13% 0% 4%
Balearic anti-Corruption Office 0% 14% 0% 5%
Regional administrative tribunal for 0% 259% 0% 8%
public procurement
29 Autonomous and Regional Governments 41% 82% 27% 50%
Inter-ministerial Commission on the o o o o
Prices of Medicines and Health Products 14% 57% 0% 24% 7
State Consultive Board on Public 0% 339 0% 11% 18

Procurement

Source: SceMaps, SCAD ESL 2020.
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Table A4.3. Lack of Integrity

National Commission on Markets and

o, O, O, 0,
Competition 32% 24% 65% 40% 23
National Securities Market Commission 46% 46% 79% 57% 14
Spanish Agency of Medicines and Medical 559% 459% 259% 42% 1
Devices
Railway Infrastructure Manager 75% 58% 38% 57% 13
Ministry of Health, Consumer Affairs and 75% 7% 439 62% 14
Social Welfare
17 Ministry of Development 56% 50% 47% 51% 17

20 Catalan Anti-Fraud Office 33% 7% 47% 29% 15

22 Balearic anti-Corruption Office 15% 8% 43% 22% 14

Regional administrative tribunal for public 20% 339 63% 399% 16
procurement

29  Autonomus and Regional Governments 62% 43% 36% 47% 22

Inter-ministerial Commission on the Prices o o o o
31 of Medicines and Health Products >7% S7% S7% 57% 7

2 State Consultive Board on Public 249% 18% 44% 299 18
Procurement

Source: SceMaps, SCAD ESL 2020.
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Table A4.4. Private Interest Bias

3 National Commission on Markets and Competition 9% 23

5 National Securities Market Commission 7% 14

8 Spanish Agency of Medicines and Medical Devices 9%

11 Railway Infrastructure Manager 23% 13

15 Ministry of Health, Consumer Affairs and Social Welfare 15%
Ministry for the Ecological Transition 2%
E Ministry of Development 12% ?
Ministry of Industry, Trade and Tourism 0%
? Catalan Anti-Fraud Office 0% E
22 Balearic anti-Corruption Office 0%
‘Local Anti-Fraud and Anti-Corruption Offices 7%
E Regional administrative tribunal for public procurement 6% ?
Central Administrative Tribunal of Contractual Appeals 7%
g Autonomous and Regional Governments 23% ?
Regional Energy Agenciesand Authorities 4%
3-1 Inter-ministerial Commission on the Prices of Medicines and Health Products 14% -
Local governmentsinSpain
E State Consultive Board on Public Procurement ??

Source: SceMaps, SCAD ESL 2020.
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Table A4.5. Ineffectiveness of Anti-corruption Policies

National Commission on Markets and 399 17% 49 20%
Competition

5 National Securities Market Commaission 46% 14% 8% 23%

Spanish Agency of Medicines and 429 17% 25% 8%
Medical Devices

11 Railway Infrastructure Manager 69% 46% 31% 49%
Ministry of Health, Consumer Affairs 50% 36% 14% 339
and Social Welfare

17 Ministry of Development 65% 35% 38% 46%

20 Catalan Anti-Fraud Office 33% 13% 0% 16%

22 Balearic anti-Corruption Office 36% 14% 0% 17%
Regional administrative tribunal for 259 % 0% 10%
public procurement

29 Autonomous and Regional Governments 59% 41% 36% 45%
Inter-ministerial Commission on the o o o o
Prices of Medicines and Health Products 86% 43% 14% 48%
State Consultive Board on Public 339 % 0% 13% 18

Procurement

Source: SceMaps, SCAD ESL 2020.



APPENDIX 5.

COMPUTED INDEXES - METHODOLOGY

Background

The methodology behind SCAD ESL and the analysis of the risk and vulner-
abilities to state capture in public procurement is presented in detail in the
SCAD ESL toolkit.* A brief overview of the different indicators and red flags
is provided here for clarity.

SCAD ESL focuses on business capture and institutional enablers. It is based
on a model which features two level-one indicators of state capture: institu-
tional enablers and business capture pressure (see Figure A5.1. below). The
model interpretation is straightforward: state capture processes could be
assumed, if the values of the indicators linked to phenomena symptomatic
for state capture (like monopolisation, illegal lobbying, etc.) are high and/or
unfavourable. Furthermore, indicators (and respectively the processes they
measure) tend to reinforce each other. Dynamically, unfavourable statuses
in one dimension (level-one concept) have a negative impact on values in the
other dimensions.

Figure A5.1. Observed State Capture dimensions and indicators

AC policy Lack of Lack of Private
ineffectiveness integrity impartiality interest bias

Y

Monopolization

Institutional enablers

4

State capture —>| Business capture

| Privileged access to
>
procurement

Y

Lobbyist laws

Y

Privileged legal status

| Concentration of
direct subsidies

| Ineffectiveness of
anti-monopoly laws

¥ Gerganov, A, Mineva, D, and Galev, T, State Capture Assessment on Sectoral Level:
Methodological Toolkit, Sofia: Center for the Study of Democracy, 2021.


https://csd.bg/publications/publication/state-capture-assessment-on-sectoral-level/
https://csd.bg/publications/publication/state-capture-assessment-on-sectoral-level/

60

AsSESSING STATE CAPTURE VULNERABILITIES AT THE SECTORAL LEVEL...

SCAD ESL is developed specifically for assessment of some of the less readily
available dimensions and enablers of state capture. It employs a sample ex-
pert survey which provides assessment scores for two groups of indicators:

e The first group focuses on public organisations regulating and/or con-
trolling the market. These organisations are assessed in terms of integri-
ty, impartiality, tendency to serve the public or on the contrary — demon-
strating private bias, and the effectiveness of their anti-corruption policies.
Organisations relevant to the assessed economic sector are listed in the
questionnaire and experts indicate their level of familiarity with each of
the organisations and then they assess only those of the organisation with
which they have indicated they are familiar.

e The second group focusses on the assessment of the economic sector. Ex-
perts are initially asked if they have reasons to suspect the existence of a
monopoly / oligopoly / cartel in the sector. If a sector is assessed as monop-
olised by an expert, additional questions regarding the potential risks in
this sector are asked. Finally, experts assess the quality of rules and reg-
ulations in the sector in the context of their anti-monopoly effectiveness.

Figure A5.2. Structure of SCAD ESL indicators

Indicators obtained

1. State capture enablers: 2. Business state capture pressure:

General sector
1.1. Institutional enablers: 1.2. Environmental enablers: monopolisation

Estimated external Ineffectiveness of

- : iciary capture i
corruption pressure Judiciary captu antimonopoly laws

Estimated pressure Specific monopolisation

- i Elheve Media capture pressure
Estimated involvement Administrative
in corruption capture

—  Lack of impartiality

— Lack of integrity

L— Private interest bias

Source: CSD/SceMaps.
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Unlike typical instruments relying on expert assessments, SCAD ESL survey
uses a large pool of both external experts and acting public officials who can
participate in the assessment process with only one restriction — they have to
be familiar with some of the regulatory and control bodies in the sector. Dif-
ferent views and opinions are represented through the large sample and the
high-pressure areas are those where the different expert opinions converge.
Discrepancies between public officials and external experts contribute to yet
another informative level of analysis rather than decrease the quality of the
results. The two main groups of experts are outlined below:

e Public officials are all people currently working at the management or
expert levels in the public administration, in judiciary, prosecution, etc.
e External experts are:
o NGO experts with expertise on corruption, conflict of interest, market
competitiveness, etc.;
o Academia representatives with expertise on corruption, conflict of inter-
est, market competitiveness, etc.;
o Ex-public officials who are familiar with at least some of the public or-
ganisations included in the survey;
o Heads of large businesses who are familiar with at least some of the pub-
lic organisations included in the survey.

Selection of Organisations

The selection of organisations is harmonised in order to assure cross-coun-
try comparability. Three types of organisations are included: agencies which
have control functions for the sector, regulators with regulative influence on
the sector, and organisations which are big clients of goods/services from the
sector. Once the list of public organisations is compiled, the survey is pro-
grammed online and experts are invited to fill it in. The table A5.1. below
shows the number of experts for each of the countries and sectors

Table A5.1. Number of experts who took partin SCAD ESL

Wholesale of fuels (solid, liquid and gas)
Wholesale of pharmaceutical goods 56 21 14 14
Construction 71 30 27 19

The SCAD ESL includes three levels of operationalisation of indicators (see
the table A5.2. below) and combines data obtained from the assessment in-
strument as well as data from external sources.
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Table A5.2. Measured concepts, indicators and sources of information of SCAD ESL

Assessed overall level of monopolisation of the
sector

A specific company or a small number of companies
win too many public tenders

General sector monopolisation

Selective application of control and/or sanctions

Specific monopolisation pressure

Activities are not transparent

Lack of integrity ‘Notaccountable foritsactions

No checks and balances

Would never sanction certain people/firms

Estimated pressure from above

Private interest bias

Business State Capture Pressure

The business state capture pressure indicators are based on the following
three SCAD ESL questionnaire components:

¢ General sector monopolisation represents the percentage of experts who
believe there is reason to suspect the existence of a monopoly / oligopoly
/ cartel in the sector.

o Ineffectiveness of antimonopoly laws describes the percentage of experts
who think the laws regulating the assessed sector hinder the formation of
monopolies/oligopolies/cartels in the sector or help the monopolisation of
the sector. Ineffectiveness of antimonopoly laws is computed as the per-
centage of experts who believe that the laws for the sector rather help the
monopolisation of the sector.

e The third component specific monopolisation pressure is computed as
the percentage of all experts who think that the sector suffers from at least

% Indicators and questions are formulated negatively in order to make interpretation of values easier — the higher the value, the more
unfavorable the status of the respective capture aspect is.



APPENDIX 5. ComPUTED INDEXES — METHODOLOGY 63

one of four specific problems: (1) a specific company or a small number
of companies win too many public tenders, (2) laws provide illegitimate
competitive advantage, (3) control and/or sanctions are applied selective-
ly which helps particular companies, and (4) concentration of grants and
subsidies in the sector (European funds, direct subsidies, etc.). While natu-
ral monopolies do exist and monopolisation can be considered a naturally
occurring market phenomenon despite the efforts of anti-trust authori-
ties, the specific monopolisation pressure indicator focuses on arguably
non-market mechanisms which provide illegitimate competitive advan-
tage and when occurring systemically, are a strong symptom of state cap-
ture in the sector.

The final level-one indicator business state capture pressure is computed ac-
cording to the following formula which reflects the importance of the specific
monopolisation pressure indicator:

Business state capture pressure = (Specific monopolisation pressure*2 + Gen-
eral sector monopolisation + Ineffectiveness of Antimonopoly laws) /4

Institutional Enablers

Ineffectiveness of anti-corruption policies. The indicator is computed as the
simple average of three level-three indicators:

e The average percentage from all public organisations with answers “high”
and “medium” external pressure (Estimated external corruption pres-
sure);

e The average percentage of answers “very likely” or “rather likely” for a
superior to exert pressure on his/her subordinates (Estimated pressure
from above)

e The percentage of experts who answer that the corresponding organisa-
tion “rather increases corruption with its activity” (Estimated involve-
ment in corruption).

Each of the indicators is first computed at the sectoral level as the average
percentage of the corresponding answer for all public organisations listed in
the survey for this sector. The ineffectiveness of anti-corruption policies is the
average of the three indicators.

Lack of impartiality follows the same algorithm and is the average of the
following three indicators:

e The average percentage from all public organisations with answers “It
happens often” to “In your opinion, are there cases when the listed or-
ganisations protect private interests in violation to their formal rules of
operation?” (Often serves private interests);

e The average percentage of answers “There are some companies/individu-
als” or “There are many companies/individuals like this” to the question
“In your opinion, are there companies or individuals that this institution
would never sanction?” (Would never sanction certain people/firms);

e The average percentage of answers “They are often violated” to the ques-
tion “In your opinion, how often are the laws or rules governing the op-
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erations (regulating the activity) of each of the listed organisations violat-
ed?” (Its rules of operation are violated often).

Each of the indicators is first computed at the sectoral level as the average
percentage of the corresponding answer for all public organisations listed in
the survey for this sector. The lack of impartiality is the average of the three
indicators.

Lack of integrity follows the very same logic and is the average of the follow-
ing three indicators:

e The average percentage from all public organisations of answers “No”
to the question “Its activity is transparent” (indicator Activities are not
transparent);

e The average percentage of answers “No” to the question “It is accountable
for its actions (activities)” (Not accountable for its actions)

e The average percentage of answers “No” to the question “There are other
public organisations that could exercise effective control over its activi-
ties” (No checks and balances).

Each of the indicators is first computed at the sectoral level as the average per-
centage of the corresponding answer for all public organisations listed in the
survey for this sector. The lack of integrity is then computed as the average of
the three level 3 indicators.

Finally, the indicator private interest bias is based on the % answers “The
control and the imposition of sanctions are done selectively, and the choice of
whom to control / sanction follows private interests” to the question “In your
opinion, how effective is the control and punitive activity of the following
organisations?” This % is computed for all public organisations listed in the
survey and then an average is computed from all organisations, giving the
score for private interest bias.

Sector indicators are computed through a weighted average of all organisa-
tions in the sector where the weights are empirically derived from experts’
assessments of the importance of each of the public organisations for regulat-
ing, controlling, and influencing of market processes in a given economic sec-
tor in a particular country. The weighting scale is from 3:” Very important”
to 0: “Not important at all” and weights for each organisation are the mean
values from the experts’ answers to the question.



EXCUTIVE SUMMARY
(IN BULGARIAN LANGUAGE)

IlonsaTHueTo ,3aBaaasiBaHe Ha Abp>KaBaTa”

3aBAajsBaHe Ha AbpsKapaTa IIpejcTaBAsBa He3aKOHHO M HeAeTMTUMHO
MOHOIIOAM3MpaHe Ha yIIpaBAeHMETO ¥ MKOHOMMKATa Ha Ta3u Abp>Kasa.
ITocaeamiiure OT TOBa MOHONOAM3MpaHe ce M3passaBaT B Hee(eKTUBHO
M3pa3xoABaHe Ha IyOANMIHITE CPeACTBa, IOCTaBsIHe Ha HOpMaTUBHaTa ypesba
B cAy>K0a Ha 9aCTHM MHTepecH, ANIIca Ha KOHTPOA BbPXY IIPUBIAETMPOBaHUTE
npeanpuATHua u T.H. HezakoHHMTe MHTepecu U BAUSAHUS, dpe3 KOUTO ce
OKa3Ba HAaTHUCK 3a 3aBAajsBaHe Ha Abp>Kapara, ce OAMLETBOPsBAT OT T.Hap.
,3aBoeBaTean” (captors) — cyDeKTH ¢ IpUBUAETPOBaH CTaTyT, KOUTO Ce 1043~
BaT OT He3aCAy>KeHV MKOHOMMYECKU /MAU TIOAUTHYECKN 00Aarm.

3aBAajsABaHeTO Ha Abp>KaBaTa Ce OChIIeCTBsBa II0CPeACTBOM KOMOMHAIIVS OT
paszanaHn popMM Ha KOPYIILIN:, HACOYeH! KbM IIOCTUTaHeTO Ha eAHa-eAVH-
CTBEHa lle] — OCUTYpsIBaHeTO Ha MalllaOHM U AbATOCPOYHU IPUBUAETUM 3a
3aBoeBaTeAlTe Yype3 eKcIldoaTallis Ha IIpaBUTeACTBeHNs allapaT U HeroBU-
Te IIPaBOMOIINI, HacodeHa KbM 00JarojeTeACTBaHeTO Ha YaCTHU CYOeKTI.
Tbi1 KaTO 3aBAaAsBaHETO Ha Abp>KaBaTa e CKpUTO SBAEHMe, II0BeYeTO A0Ka-
3aTeACTBa 3a HErOBOTO HACTBIIBAHE Ca OTKBCAEYHU UM eAVMHUIHU. [IhAHOTO
My pasKpMBaHe € Bb3MOXKHO C IIOAXOAAIIY METOAY 3a UAeHTudUIpaHe Ha
3aKOHOMEPHOCTH, ThI1 KaTo 3aBAaAsBaHeTO 3a4bAKUTeAHO IIpeMIHaBa I1pe3
yOAMYHNTE TTOAUTUKY U BBB BCUYKU CAydal OCTaBa BUAVIMU CAEAN.

AuarHocTMYHA OLleHKa Ha 3aBJadsHaTa gbpskasa (AO34)* e moaxoga,
HacoO4YeH KbM MAeHTUDUIMPaHeTO U OLIeHsIBaHeTO Ha Te3M MIMEHHO BUAUMU
IIpU3HALY 3a ChIIECTBYBAHETO Ha IIPAKTMKY 3a 3aBAaAsBaHe Ha Abp>KaBara,
1 kbM GOPMYANPAHETO Ha IIPEIIOPBKY 38 KOPUTMPaHe Ha IIOAUTUKITE C 1je
MHCTUTYLIMNATE Aa CTAQHAT II0-YCTOMYNMBY Ha OIMTUTE 3a 3aBaassasane. 403/
M3MepBa pe3yATaTuTe OT 3aBAaAsBaHETO Ha Abp>KaBaTa U Bb3AEVICTBIATA Ha
ABaTa OCHOBHM KOMITOHEHTU Ha MOJeAa:

* HATHUCKBT 3a 3aBAajsBaHe Ha Abp>KaBaTa OT CTpaHa Ha OmM3Heca, OT-
passiBalll pa3ANYHMUTe KOMIIOHEHT! Ha IIPUBUAETMPOBAHILS CTaTyC, KOITO
3aBoeBaTeANTe MOTIaT 4a IpUAODMAT, OT eAHa CTpaHa, I

e cnocoOcTBamuTe pakTOpM (enablers), a MMeHHO XapaKTepUCTUKIUTE Ha
VMHCTUTYIIMOHAAHAaTa 1 OOIIecTBeHaTa cpeaa, KOMTO Ch3aBaT Bb3MOKHOCT
3a 3aBAa/ABaHeTO Ha AbpyKaBaTa, OT Apyra CTpaHa.

A034 mpeasara 1A10CTeH MOJeA Ha 3aBAajsBaHETO Ha AbpyKaBaTa U
METOAVKA 3a 3MepBaHe Ha pe3yATaTUTe U Bb3AEVCTBIsITA Ha OBAAASIBAHETO
11 OT OmM3Heca, M Ha CIIOCOOCTBAIIUTe MHCTUTYI[MOHAAHM ¥ OOIleCcTBeH!
(axropu na Hanmonaano uuso. Ilpuaaranero na AO3/ obaue paskpusa
CBIIJO HEOOXOAMMOCT OT OTAEAHM METOAUKN UM MHCTPYMEHTH 3a MAEHTUPU-
LIpaHe U M3MepBaHe Ha pea/HIsI HaTUCK 3a 3aBAa/sBaHe Ha Abp>KaBaTa U Ha

1 Stoyanov A., Gerganov A., Yalamov T., State Capture Assessment Diagnostics, Sofia: Center for
the Study of Democracy, 2019.
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YA3BMMOCTTA Ha TO3M HaATMICK Ha paBHUINETO Ha KOHKPETHU MKOHOMIYECKU
CeKTopH, Hy6/lI/I‘IHI/I VHCTUTYIUIL I AOPU — OTA€AHNM KOMIIaHIM, KaKTO 1 3a
OlIeHsIBaHe U n0406p}1BaHe Ha ChOTBETHUTE MHCTUTYIVMOHAAHNM 11 CEKTOPHI
ITOAMTUKN.

B orrosop mHa Tasu neobxogumoct Oemre paspaboren VMHCTpymeHT 3a
VHTerpupaHa AMarHOCTMYHA OIleHKa Ha 3aBaajsHaTa Abp>KaBa Ha
cektopHo HuBO (AO3A-UINCH). IlnaotHu mscaeaBaHuss C HOBMSI UH-
CTpyMeHT Osixa HpoBeJeHNU B 4yeTupu Abp>Kasu — yaeHku Ha EC (boara-
pust, Vcmanmsa, Mraams n PympHus). Tosa e mpaxTudecku MHCTPYMEHT,
noszpoAssaiy Ha noanTuny, HITO u >xypHaanctu 4a oTkpusat 1 HabA104aBaT
HaTICKa 3a 3aBAa/sBaHe Ha Abp>KapaTa Ha ceKTopHo HuBo. 403 A-VMVCH cb-
JyeTaBa TPU MHOBATUBHM, B3aIMHO AOIIbABAIIN C€ METOAUKN M ChOTBETHITE
UM U3CAeA0BaTeACK! MHCTPYMEeHTH:

e /lmarHOCTMYHA OlleHKa Ha 3aBAajAsiHaTa Abp>KaBa Ha CeKTOPHO HUBO
(A4034-CH). C T0o31 MHCTPYMEHT Ce OLIeHsIBaT PUCKOBeTe 3a 3aBAajsBaHe
U YA3BUMOCTUTE Ha CEeKTOPHO HMBO. Pesdyarature OT mpmaaraHeTo My
oIpeJesT HaCOKMUTe 3a ITOCAeABaIllil 3aAbA0OUeHN WM3CAeJBaHNS Ha
pa3ANYHNITE CEKTOPU.

e AmnaamsHapucKopeTe3a3aBaajsBaHeHaAbpKaBaTaMKOPYIIIVIOHHATE
OpakTUKM B 00aacTTa Ha OOIeCTBeHHMTe MOPBHUKU I10CPeACTBOM
,depseHN (paarose”. AHaAM3BT Ce OCHOBaBa Ha MHTETPUPAHN JAaHHU U Ce
M3BDLPINBaA IIOCPEeACTBOM CIIelMaAHO padpaboTeHa WMHTepaKTHMBHa yeO-
Oasupana 11ardopma, KOATO ChueTaBa MHPOpPMAaIL 3a OOIeCTBEHUTe
IIOPBUKY, AQHHM 3a (PMHAHCOBOTO ChCTOSIHUE 1 COOCTBEHOCTTa Ha PUPMIUTE
U CUTHaAM OT MeAMUTe 3a II0A03MPaHN HepeAHOCTI.

e MOHMTOPMHT Ha IIpMJaraHeTO Ha IIOAMTMKIM 3a IIPOTUBOAEVICTBIE
Ha xXopymumsta (MIIIIIK)*? e wuHCTpyMeHT 3a OLeHsBaHe Ha
MPUAOKIIMOCTTa, U3II'bAHEHNETO 1 HalaTaHeTO Ha MePKMU ¥ IOAUTHUKMA 3a
IIPOTUBOAENCTBIE Ha KOPYTILITa Ha paBHNUIIETO Ha OTAEAHNUTE ITyOANIHI
VMHCTUTYLIVY, KOMTO Ca OT 3HaUeHIe 3a PUCKOBUTE NUKOHOMIIECKU CEKTOPH,
naerruduunpann nocpeacrsom 403 /1-CH. Tosa e BCBIITHOCT MHCTPYMEHT
3a (opmyampaHe Ha IIPeNOPLKM KbM PBHKOBOACTBAaTa Ha CBHOTBETHUTE
MyOAMYIHY MHCTUTYIIMM, HacOYeH! KbM II0JoOpsBaHe Ha yCAOBMATA 3a
MIPOTUBOAEICTBIE Ha KOPYIIIIUATA B TEXHNUTE aMIHICT paIiiL.

B nacrosmua aokaas ca mpeAcTaBeHU pesyATaTUTe OT IpuAaraHeTO Ha
mbpBuTe ABe MeToauky, a umMmeHHo AO3A-CH m aHaamsa Ha pucKoseTe
UM KOPYHOIIMOHHUTE TIpaKTMKM B 00JacTTa Ha OOIIeCTBEHNUTe IOPBUKIL.
ObxBaHaTH ca TpY MKOHOMIYECKN CeKTOpa, YCTaHOBeHM KaTO BUCOKOPMCKOBI
U NOAATAMBY Ha 3aBAajsBaHe M KOPYIILMsA Bb3 OCHOBA Ha pe3yATaTuTe OT
npeAniHy npuaaranus Ha 4O3;

® TLPIOBUA Ha e4ApO C TBLPAM, TeUHM M Ta3000pasHU TrOpuBa — CUAHO
peryanpas ceKTop, AOMUHMPaH OT ToAeMI MeXXAyHapO/AHM KOpIIopaliiy;

® TBHProBUs Ha eApo C AeKapCTBeHM CpejCcTBa — MHOTOHAIMOHAaJeH Iia3ap,
XapaKTepHI 3a KOJTO Ca yJacTMeTO Ha ToAeMM KOpIIOpalMy M CUJAHaTa
eKCIIO3UIINA Ha BAVISTHIS U (HEe3aKOHHM) A0OMCTKY ITPaKTUKIL;

2 CrosiHOB, A. 1 ap., Monumopune na anmuxopynyusma 6 Eepona. Ouenka na aHmukopynyuo-
Hume noAumuicu u usmepsare na kopyniyusma, Copus: LleHTop 3a M3caeBaHe Ha AéMOKpaIIn-
sta, 2015.
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® CTpPOUTEACTBO — CEKTOP, YsI3BMM Ha HAKOAKO BliAa 3alldaXl 3a 3aBAaJsBaHe
Ha Abp>XaBarta, Hali-Beue KOHLIEHTpMpaHe Ha O6IJ.[€CTB€HI/IT€ IIOPBYKIL.

IIpeaoTBparsiBaHe Ha 3aBAaAsIBAHETO Ha
AbprKaBaTa — AUIICBAIIOTO 3B€HO

ITonsTHeTo ,3aBAassBaHe Ha Abp>KaBaTa” ce M3I1043Ba IIMPOKO OT MeAUNTe,
IOAUTUITUTE, eKCIIePTUTe U IIMpOKaTa OOIIEeCTBEHOCT B YeTUPUTE CTPaHIA.
To obaue He chIjecTByBa KaTo TePMMH B 3aKOHOJATeACTBO 3a pa3AuKa OT
A00pe gepunupanoro nonsaTue kopynius. Ilo Tasu nprunna u B yerupure
CTpaHU AMIICBAT CIIEI[MAaAHN 3aKOHOBU 1AM ITOA3aKOHOBU aKTOBe, HAaCOYeHM
KbM IIpeAOTBpaTABaHETO Ha TO3M IIpoliec. BbB Bcuukm TAX mMa obade
crienMaAu3upany IMOAUTUKY, MHCTUTYLMOHAAHM M IIPaBHM PaMKM IIO
pasAMYHM TeMM, KOMTO Ca TSACHO CBbP3aHM C TeMaTa 3a 3aBAalsiBaHETO Ha
Abp>KaBaTa, KaTO KOPYIINS, IPOTUBOAEICTBME Ha MOHOIIOAU3UPAHETO,
KOH(QAUKT Ha MHTEpecu M IIpodecuoHaseH MHTerpureT (integrity) na
ABP>KaBHUTE CAyXKUTeAn. B HacTosIs aHaAm3 Te3u BBIIPOCK Ca pasraejaHn
KaTo ChCTaBHM e1eMEeHTN Ha CUCTeMHIs TI0AX0/ 3a OIeHsIBaHe Ys3BUMOCTUTe
U HaTMCKa 3a 3aBAajsgBaHe Ha AbpsKaBaTa Ha CeKTOPHO HUBO.

HesaBncumo OT IIMPOKO CHOAEASHUTE BL3IAeAM OTHOCHO HaAWYMeTO Ha
Ppa3ANIHI BIAOBE KOPYIILNS U B YeTHPUTe CTPaHN, B TAX AUIICBa e(peKTUBHa,
MHTEeTpUpaHa NOANUTHKA CpeIlly 3aBAaAsBaHeTO Ha Abp>KaBaTa, a TeXHUTE MH-
CTUTYIIMOHA/HM ¥ PeryAaTOpHU paMKU CTpajaT B eAHa MAM ApyTa CTeIleH
OT pa3lOKbCaHOCT U HeePeKTUBHOCT. ETO 3aIo AmIicBar crucreMaTMdHM U
ABATOCPOYHM MEPKHU 3a IIpeoAoAsBaHe Ha UAEHTUQUIMPAHNUTE PIICKOBE
U YA3BUMOCTM, KOUTO COYaT KbM CBIIIECTBYBaHETO Ha peaaHM MeXaHU3MU
3a 3aBJajsBaHe Ha AbprKasaTa. EAHa OT OCHOBHUTe IPMYMHU € AMIICaTa Ha
II5110CTHA aHAaAMTUYHA paMKa M Ha CbOTBETHU ITOAMTUYECKM MHCTPYMEHTHU
3a OlleHsABaHe 11 MOHUTOPUHI Ha IIpOLIeCHTe Ha 3aBJAajsBaHe Ha Abp>KaBaTa,
3a pasamukKa OT HpoOJeMa C KOpyHIUATa, KOMNTO € ODeKT Ha MallaOHu
M3cAeABaHNs U Hepa3aeAHa JacT OT oO1lecTseHus Aedart.

Hacrosmmsr g0kaas mpeoaoAsBa Ta3y AUIICA IIOHe YaCTUIHO, KaTo Iipejaara
MHTEeTPUpPaHa ¥ KOMILA€KCHAa MeTOAMKA 3a M3MepBaHe Ha Pe3yATaTUTe U Bb3-
ACVICTBMSATA Ha ABaTa OCHOBHIU eJAeMeHTa Ha 3aBAajsBaHeTo Ha Abp>KaBaTa —
OB/aAsABaHETO OT OM3HEeCa U CIIOCOOCTBAIITe MHCTUTYIIMOHAAHN (PaKTOPIL.

3aKar0YeHM S U KOHCTaTalinm

AHaAU3BT pasKpyBa HaANYMETO Ha CHCTEMHU IIpoOAeMM, CBBpP3aHU CbC
CBIIEeCTBYBaHETO Ha YTBbPAEHU I TpaliHM BIAOBE YSA3BUMOCT B TpUTe
nscaeaBaHl cekropa. Pazamynu ca obaue XapaKTepUCTUKUTE Ha OTAeAHUTE
KOMIIOHeHT! Ha 3aBJaAsBaHeTO Ha CeKTOPHO U ABbp>KaBHO HIUBO U Te3!
pasamuns caedBa Ja ce B3eMaT IIpeABI B IIpolieca Ha II0A0OpsBaHe Ha
CHOTBETHUTE CeKTOPHU U HALIVIOHAAHY ITOANTUKIL.

Harii-ys3B1Ma Ha HaTUCK 3a MOHOIIoAM3MpaHe e bbarapus (ocpeadHeH MHAEKC
88%), karo Hail-BUCOK (93%) e MHAEKCHT B IIyOAMYHOTO CTPOUTEACTBO
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(mogorpacha Ha crpouteactsoTo). Ha Bropo MACTO no HaTuCK 3a
MoOHomoAu3Mpane e Vraans c ocpeanen nnaexc 75%, caeasana or PymsHI 1
Menanms cno-nucku croitnoctu. Haii-ys13s1Mu Ha 3aBAaAsiBaHe BCAeACTBIe Ha
HeeeKTVBHO aHTMMOHOIIOAHO peryaupase ca Vcnanmwst (64% 3a ThprosusTa
Ha eApo C AeKapcTseHU cpeacTBa 1 50% 3a THPropusATa Ha €4pO C TOPUBA)
u Pymbuns (62% 3a ThprosusTa Ha eapo ¢ ropusa). [To-sucoxara croitHOCT
Ha MHAEKCUTe 3a Te3) ABa CeKTOopa M B YeTUPUTe CTpaHU HOTBLpKJAaBa
HeOOXOAMMOCTTa OT yBeAndaBaHe Ha e(peKTUBHOCTTA Ha aHTMMOHOIIOAHUTE
3aKOHM U MHCTUTYLIMY, ITO-CIIel[aAHO B CeKTOPUTe, JOMUHUPAHN OT ToAeMI
MeXXAYHapOAHU V/MAV HallMOHAAHY IPeATIPYUATHA.

CTponTeaHMAT CeKTOp € Hail-yA3BUM Ha cHenuduyeH HATUCK 3a
MOHOIIOAM3MpaHe BbB BN/ Ha HE3aKOHHM IIPAKTUKM, HaCcOYeHM KbM
OCUTYpsIBAaHETO Ha HEAETMTUMHM KOHKYPEHTHM IIpeAMMCTBa 3a KOHKPETHU
dupmn, BKAIOUNTEAHO IPUBUAETUPOBAH AOCTBII A0 OOIECTBEHU ITOPBUKIA,
CeAeKTUBHO IIplJaraHe Ha MEPKNUTe 3a KOHTPOA U CaHKIVMOHUPAHE U
KOHIIeHTpanus Ha Oe3pb3Me3JH My0AndHU cpeacTsa 1 cyocnaym. C mHaexc
Hag 70% 1 B 9eTHpuUTe CTPaHM, CTPOUTEACTBOTO € IIO-YSA3BMMO OT OCTaHaAUTe
CeKTOpH, oDaue pe3yATaTUTe IIOKa3BaT, Y€ BCUUYKM U3CAeABaHN CEKTOPU ca
IOJaTAVBY Ha 3aBAajsBaHe.

I'lo otHOIEHNE Ha cpepaTa Ha OOIIecTBeHUTe TOPLUKY, bharapus u PymbHuns
U3IAeXJAaT IO-YA3BUMM Ha 3aBAajsiBaHe OT CTpaHa Ha JOCTaBYMIINTE
(pupmuTe) 1 OT cTPaHa Ha KyIyBaduTe (Bb3AaraliuTe OPTaHN) B CpaBHEHNE C
Vcnanmsa u Mtaans. Ilo-crieninaano Vitaans ocrasa Hail-MaAKo 3aBAa/sHa B
TOBa OTHOIIIEeHNe. VI3pbpIlleHa B3 OCHOBA Ha MHOBATUBHI YepBeHN (paarose
(kaTo HaIlp. MHAEKC Ha KOHIIeHTpalls Ha KyIlyBadlTe, 4514 Ha ODIIleCTBeHIUTe
MOPBYKM B IIPUXOANTE I T.H.), Ol]eHKaTa IT0Ka3Ba, 4e pUCKOBeTe 3a 3aBAaBaHe
Ha boarapusa n PympbHuA B o064actra Ha OOIeCTBeHNTe HOPTBYKHU Ca ITOHe
ABa ITBTU IIO-BMCOKU OT Te3U B APYTUTe ABe cTpaHU. ToBa ce IMOTBBpKJaBa
U OT MHAEKCa Ha MHCTUTYLNMOHAJAHUTE CIIOCOOCTBAIIM (PaKTOpy, KOMTO
OTpassBa YA3BMMOCTTAa Ha MHCTUTYLIMOHaAHaTa cpeja. To3u MHAeKC MMa
Hali-BYCOKM CTOVMHOCTY BBB BCUUKY ceKTopu B bbarapus (40% Ha ocpeaHeHa
6asa). Ha caeapamo mscro ca Mraansa n Pymsans (1o 36% Ha ocpeaHeHa
0asa), a 3HAUMTEAHO IIO-HUCKA € CTOMHOCTTA Ha MHAeKca 3a Vcmanus (29%
Ha ocpegHeHa Oasza). Brupexu ue bnarapus onpegeaeHo e crpaHara, YnsATO
MHCTUTYIIMOHaAHA cpeja (e(peKTUBHOCT Ha aHTUKOPYIIIVIOHHUTE ITOAUTHUKIA,
IIOYTEHOCT Ha AbP>KaBHUTE CAY>KIUTEAN, CIIPaBeAAMBOCT ¥ O€3IIPUCTPaCcTHOCT
IIpM B3eMaHeTOo Ha pellleHNs) e Hali-ysA3BMMa U CIIOcoOCTBallla 3a 3aBAajBaHe
Ha gbp>KaBaTa, HEOOXOAMMOCT OT yBeAndaBaHe Ha ChbIIPOTUBUTEAHUTE CUAN
Ha KAIOYOBUTE HAA30PHU M PeryJAaToOpHM MHCTUTYIIUM CBIIeCTByBa U B
ApyTUTE TPU CTPaHMN.

KakBo caeaBa?

IToBcemecTHMTe TpM3HAIIM 3a HAaAMYMETO Ha PUCKOBE I YA3BUMMOCTM 3a
3aBAajsABaHe Ha Abp>kasaTa B bbarapus, Vicnanmsa, Vraamsa n PymbHus,
CbyeTaHU C AUIICaTa Ha CHelMaAU3UpaHM IOAUTUKM U perydanun
3a CHUCTeMaTHMYHO CIIpaBsiHe C TOBa sBJA€HMEe, ca IIOKa3aTeAHU 3a
HeoOXOAUMOCTTa OT IT0A0OpsIBaHe Ha IIOANTUKUTE U Ha IIPOQeCcrOHaAHNS U
AAMVHUCTPATUBHUS KallallUTeT Ha OCHOBHUTE MyOANIHY MHCTUTYIINH. ToBa
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ce OTHACA IO-CIIeIalHO A0 HaA30pHUTE, pery1aTopHIUTe U IIpaBoIlpllara-
LIMTe MHCTUTYLIMY, KOUTO CAeABa Aa Pa3BUAT CIIOCOOHOCTM 3a MAeHTUPUITU-
paHe 11 MOHUTOPUHTI Ha IIpOlieciTe Ha 3aBAajsBaHe Ha Abp>KaBaTa B IglaTa
UM CAOKHOCT M ITO-KOHKPETHO BbB BICOKOPVICKOBITE CeKTOPU 1 001acT Ha
MKOHOMMYECKIS KMBOT. AHaAVM3UPaHUTEe CEKTOPY — CTPOUTEACTBO, ThPTOBUS
Ha eApO C TOpUBa U THPIOBI:I Ha e4po C AeKapCTBeHM CpeACTBa — ce OKasBaT
0Cco0OeHO ysI3BMMH, 0COOEHO I10 OTHOIIIeHNe Ha yIIpaB/1eHIeTO Ha ITyOANIHITe
pasXxoau IIOCPeACTBOM OOIeCTBEHUTE IIOPBUKM ¥ eeKTUMBHOCITAa Ha
UHCTUTYI[MIOHaAHaTa I perylaTopHaTa paMKa 3a IIpOTHBOJeNiCTBIIe Ha 400pe
U3BECTHNUTE M OTJAaBHa cChbInecTByBamu ¢opmmu Ha Kopymnusd. Ilpeasug
CAOXKHOCTTA Ha 3aBAaAsBaHETO Ha Abp’KaBaTa KaTo SBA€HMe VM THUIIMYHATa
My XapaKTepUCTMKa Aa ce HacouBa KbM Te3U MIMEHHO OCHOBHU MyOANIHI
MHCTUTYLIUM, KOUTO Ca IIPU3BAHU Aa ce OOPST C HEro, BaXKHO € M3TOUYHUIIITE
Ha PUCK I ySI3BUMOCT Aa ObAaT OIIpeAesTHY Bb3 OCHOBA Ha TEXHVS MHTEH3UTET
B OTAeAHUTe CeKTOpU U 001acTy Ha MKOHOMITIecKus >XusoT. Tosa 1me ch3ja-
Ae yCAOBUA 3a IPMOPUTHU3MpaHe Ha HeOOXOAVIMUTE TI0A00PeHUs Ha MHCT-
TYLIMOHAAHUTE Y peryAaTOPHITE paMKI, T KaTo IIPO0AeMITe, M3VCKBALII
IIOANTINYECKU MHTEPBEHIN, TIOHAKOTA Ca OT KOMIIETeHTHOCTTa Ha pa3AMIHI
AbpXaBHM oprannm. VlgeHTnguimpaneTo Ha BUCOKOPUCKOBNUTE 3OHHU
IocpeACTBOM OasupaH Ha JOKasaTeACTBa II0AXOJ4, HaIlpuMep MeToAuKaTa
SceMaps, mie O3B0AM OCBIIIECTBABAHETO Ha IOAUTHYECKN MHTEpPBEHIIN,
KOWUTO Ca HacOueHM U KbM IIpeAOTBpaTsIBAaHETO Ha TOBa 3aBAajsgBaHETO Ha
Abp>KaBaTa Aa oOXBaHe APYTU CBbp3aHU 001acTim.

B bovarapus, Vicnanms, Mraaus n PymbHUA TemaTa 3a 3aBAaAsBaHETO Ha
Abp>KaBaTa 3acera OCTaBa U3BBH IOAUTHYECKMS AeDaT, KOWTO B roasMa
CTEIleH € CbCPejOTOYEH BbPXy pasaudHure (GopMU Ha KOPYIILUs, HO
0e3 crucTeMaTHYHO OIleHsBaHE Ha BPDB3KUTe MeXAy Tedu sBAeHms. Cpeg
Te3M BPB3KM MOXKEM Ja OTKPOUM CIelN(pIIHUTE PIUCKOBE OT KOPYIIIINA
B OOIlecTBeHMTe TOPBYKM U APYyIM HepeAHOCTM U AePpUIUTH Ha
ABP>KaBHOTO yIIpaBAeHNe, HelIpudaraHeTo 1AM Hee(peKTUBHOTO IIplJaraHe
Ha HOpMaTMBHaTa ypeA0a B 001acTTa Ha KOH(PAMKTUTE Ha MHTEpPeCU U
2001paHeTo, KaKTO U PeryAaTopHuUTe U aAMUHNICTPAaTUBHUTE IIPEeYKN IIpes
cBOOO/AHATa KOHKYPEHIUs, KOUTO Cb3AaBaT OAarONPUATHU YCAOBUA 3a
MOHOIIOAU3MpPAHEe AU CUAHO KOHIIEHTPUpaHe Ha Ma3apuTe B CriennQpuUIHn
cextopu. IIpeasng nmpuckiiata cCA0KHOCT Ha 3aBAa/sABaHETO Ha Abp>KaBaTa
M Bb3MOXKHaTa MY CBBP3aHOCT C APYTM 3alldaxy, KaTO OpraHu3MpaHa
IIPeCTBbIIHOCT, Yy>KAECTPaHHM IOAUTUYECKU BAMSHMUSA U  He3aKOHHU
Me>KAyHapOAH! (PMHAHCOBU TPaHCAKIIUM, ChIIECTBYBa ChIIO HEOOXOAUMOCT
OT pa3padoTBaHe I IIpHAaraHe Ha MeXXKAyHapOAHM, €BPOIIeNICKU MTOAUTHUKU U
MHUITMATUBY 3a CIIpaBsiHe C TOBa sB/AeHle Ha KOHIIeNTyaAHO, ITOANTIYECKO I
UKOHOMMYECKO HIBO.
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Il concetto di “cattura dello stato” (state capture)

Con il termine “cattura dello stato” (state capture) ci si riferisce alla monopo-
lizzazione illegittima del governo e dell’economia di un determinato stato.
Le conseguenze di questa monopolizzazione si esprimono, tra le altre cose,
nell'inefficiente spesa dei fondi pubblici, nel porre la normativa al servizio di
interessi privati e nella mancanza di controllo sulle imprese privilegiate. Gli
interessi e le influenze illecite, attraverso le quali si esercita la pressione per
catturare lo stato, sono perpetrati dai cosiddetti “catturatori” (captors), ovvero
da soggetti privati con uno status privilegiato che godono di indebiti vantaggi
economici e/o politici.

La cattura dello stato si realizza attraverso una combinazione di varie for-
me di corruzione, tutte volte al raggiungimento di un unico obiettivo: fornire
privilegi su larga scala e a lungo termine ai “catturatori” attraverso lo sfrutta-
mento dell’'apparato governativo e dei suoi poteri per ottenere vantaggi priva-
ti. Poiché la cattura dello stato e un fenomeno nascosto, la maggior parte delle
prove del suo verificarsi ¢ frammentaria e isolata. La sua piena rivelazione e
possibile solo con modalita idonee all'individuazione di irregolarita, in quan-
to la cattura passa necessariamente attraverso le politiche pubbliche lasciando
tracce visibili.

Lo State Capture Assessment Diagnostics (SCAD) (Valutazione diagnostica dello
state capture)® e un approccio volto a identificare e valutare i segni visibili
dell’'esistenza di pratiche di cattura dello stato e a formulare raccomandazioni
per adeguare le politiche delle istituzioni pubbliche per renderle pit resisten-
ti. Lo SCAD misura i risultati della cattura dello stato e gli impatti delle due
componenti principali del modello:

e lapressione per la cattura dello stato da parte delle aziende private, che
riflette le varie componenti dello status privilegiato che i catturatori pos-
sono acquisire;

e i facilitatori, ovvero le caratteristiche dell’'ambiente istituzionale e ambi-
entale che creano l'opportunita di catturare lo stato.

Lo SCAD offre un modello completo sullo state capture e una metodologia per
misurare i risultati e gli impatti della cattura da parte delle aziende private,
nonché dei facilitatori istituzionali e ambientali a livello nazionale. Tuttavia,
l'attuazione della SCAD rivela anche la necessita di metodologie e strumenti
separati per identificare e misurare la reale pressione e le vulnerabilita di cat-
tura dello stato a livello di specifici settori economici, istituzioni pubbliche e
persino singole aziende, nonché per valutare e migliorare le pertinenti poli-
tiche istituzionali e settoriali.

% Stoyanov A., Gerganov A., Yalamov T., State Capture Assessment Diagnostics, Center for the
Study of Democracy, 2019


https://csd.bg/publications/publication/state-capture-assessment-diagnostics/

72

AsSESSING STATE CAPTURE VULNERABILITIES AT THE SECTORAL LEVEL...

In risposta a questa esigenza, é stato sviluppato lo State Capture Assessment
Diagnostics Sectoral Level Integrated Tool (SCAD-SLIT) (Strumento per la
valutazione diagnostica integrata dello state capture a livello settoriale).
Studi pilota con il nuovo strumento sono stati condotti in quattro Stati mem-
bri dell'UE (Bulgaria, Spagna, Italia e Romania). Si tratta di uno strumento
pratico che consente a politici, ONG e giornalisti di rilevare e monitorare la
pressione per catturare lo stato a livello settoriale. SCAD-SLIT combina tre
metodologie innovative e complementari una l'altra e i rispettivi strumenti di
ricerca:

e La State Capture Assessment Diagnostics on Economic Sectors Level
(SCAD-ESL) (Valutazione diagnostica integrata dello state caputre a
livello settoriale) valuta i sintomi dello state capture e le vulnerabilita a
livello settoriale, evidenziando le aree su cui prestare particolare atten-
zione..

e Lanalisi dei rischi dei comportamenti legati alla corruzione nel campo
degli appalti pubblici attraverso i “segnali d’allarme” (red flags) si basa su
dati integrati e viene svolta attraverso una piattaforma web interattiva ap-
positamente sviluppata, che combina informazioni sugli appalti pubblici,
dati sulla condizione finanziaria e sulla proprieta delle imprese e segnali
dei media su sospette irregolarita.

o Il Monitoring Anticorruption Policy Implementation (MACPI) (Moni-
toraggio dell’attuazione delle politiche anticorruzione)® € uno strumen-
to per valutare l'applicabilita, 'attuazione e l'applicazione delle misure e
delle politiche anticorruzione a livello delle singole istituzioni pubbliche
rilevanti nei settori economici a rischio, individuati attraverso la SCAD-E-
SL. Si tratta di uno strumento per formulare raccomandazioni alle direzi-
oni delle istituzioni pubbliche, finalizzate a migliorare le il quadro di con-
trasto alla corruzione nelle loro amministrazioni.

Nel presente rapporto sono presentati i risultati dell’applicazione delle prime
due metodologie, ovvero la SCAD-ESL e l'analisi dei rischi e delle pratiche
corruttive nel campo degli appalti pubblici. Sono stati presi in considerazione
tre settori economici, individuati come ad alto rischio e suscettibili di cattura
e corruzione sulla base degli esiti delle precedenti applicazioni della SCAD:

e il commercio all'ingrosso di combustibili solidi, liquidi e gassosi: un set-
tore altamente regolamentato e dominato da grandi corporazioni inter-
nazionali;

e il commercio all'ingrosso di farmaci: un mercato multinazionale, caratter-
izzato dalla partecipazione di grandi aziende e dalla forte esposizione a
influenze e pratiche (illegali) di lobbying;

e Ledilizia: un settore vulnerabile a diversi tipi di minacce di cattura dello
stato, in particolare quelli relativi alla concentrazione degli appalti pubb-
lici.

*  Stoyanov A. et al, Monitoring Anti-Corruption in Europe. Bridging Policy Evaluation and Corrup-

tion Measurement, Center for the Study of Democracy, Sofia, 2015.


https://csd.bg/publications/publication/monitoring-anti-corruption-in-europe-bridging-policy-evaluation-and-corruption-measurement/
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Contrastare la cattura dello stato —
il collegamento mancante

Il concetto di “cattura dello stato” & ampiamente utilizzato dai media, dai
politici, dagli esperti e dal pubblico in generale nei quattro paesi. Tuttavia,
non esiste come termine nella legislazione, a differenza del concetto ben
definito di corruzione. Per questo motivo, in tutti e quattro i paesi mancano
leggi o regolamenti specifici volti a contrastare questo fenomeno. Tuttavia,
tutti hanno politiche, quadri istituzionali e legali specificatamente dedicati a
vari argomenti strettamente correlati al tema della cattura dello stato, come la
corruzione, I'antimonopolio, il conflitto di interessi e I'integrita professionale
dei dipendenti pubblici. Nella presente analisi, questi temi sono considerati
come componenti di un approccio sistematico alla valutazione delle vulnera-
bilita e delle pressioni per catturare lo stato a livello settoriale.

Nonostante le opinioni ampiamente condivise sull’esistenza di diversi tipi di
corruzione in tutti e quattro i paesi, in essi manca una politica efficace e inte-
grata contro la cattura dello stato, e i loro quadri istituzionali e normativi sof-
frono in una certa misura di frammentazione e inefficienza. Mancano quindi
misure sistematiche e di lungo periodo dedicati ai rischi e alle vulnerabilita
individuati, che indicano l'esistenza di veri e propri meccanismi di cattura
dello stato. Uno dei motivi principali & la mancanza di un quadro analitico
completo e di strumenti politici pertinenti per valutare e monitorare i pro-
cessi di cattura dello stato, a differenza del problema della corruzione, che e
oggetto di ricerche su larga scala e parte integrante del dibattito pubblico.

Il presente rapporto affronta questa lacuna, almeno in parte, proponendo
una metodologia integrata e complessa per misurare i risultati e gli impatti
dei due elementi principali della cattura dello stato: la cattura da parte delle
imprese private e i facilitatori istituzionali.

Conclusioni e constatazioni.

L'analisi rivela l'esistenza di problemi sistemici legati all’'esistenza di tipologie
di vulnerabilita consolidate e persistenti nei tre settori studiati. Sono, tutta-
via, diverse le caratteristiche delle diverse componenti della cattura a livello
settoriale e nazionale: queste differenze dovrebbero pertanto essere prese in
considerazione nel processo di miglioramento delle pertinenti politiche setto-
riali e nazionali.

La Bulgaria e la pit1 vulnerabile alle pressioni per la monopolizzazione (indice
medio 88%), con il livello pit1 alto (93%) registrato nell’edilizia pubblica (sotto
settore delle costruzioni). Al secondo posto in termini di pressione monopo-
listica troviamo 1'Italia, con un indice medio del 75%, seguita da Romania e
Spagna (con valori inferiori). I pit1 vulnerabili alla cattura dello stato a causa
dell'inefficace regolamentazione antitrust sono la Spagna (64% per il commer-
cio all'ingrosso di medicinali e 50% per il commercio all'ingrosso di carburan-
ti) e la Romania (62% per il commercio all'ingrosso di carburanti). Il maggior
valore degli indici per questi due settori in tutti e quattro i paesi conferma la
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necessita di aumentare l'efficacia delle leggi e delle istituzioni antitrust, so-
prattutto nei settori dominati da grandi imprese internazionali e/o nazionali.

I1 settore delle costruzioni ¢ il piti vulnerabile a specifiche pressioni di mo-
nopolio sotto forma di pratiche illegali volte a fornire vantaggi competitivi
illegittimi a societa specifiche, tra cui 'accesso privilegiato agli appalti pubb-
lici, I'applicazione selettiva delle misure di controllo e sanzionatorie e la con-
centrazione di sovvenzioni e sussidi. Con un indice superiore al 70% in tutti
e quattro i paesi, l'edilizia e pilt vulnerabile degli altri settori, ma i risultati
mostrano che tutti i settori studiati sono suscettibili alla cattura dello stato.

Per quel che concerne la sfera degli appalti pubblici, Bulgaria e Romania sem-
brano essere pitt vulnerabili alla cattura da parte dei fornitori (le aziende) e
degli acquirenti (le amministrazioni aggiudicatrici) rispetto a Spagna e Italia.
In particolare, I'Italia rimane lo stato meno “catturato” sotto questo punto di
vista. Eseguita sulla base di segnali d’allarme innovativi (come, per esempio,
I'indice di concentrazione degli acquirenti, la quota degli appalti pubblici
nelle entrate, ecc.), la valutazione mostra che i rischi di catturare Bulgaria e
Romania nel campo degli appalti pubblici sono almeno il doppio di quelli
negli altri due paesi. Cio € confermato dall'indice dei facilitatori istituzionali,
che riflette la vulnerabilita del contesto istituzionale. Questo indice presenta
i valori piu alti in tutti i settori in Bulgaria (40% in media). Seguono Italia e
Romania (36% in media per ciascuno dei due paesi): il valore dell'indice ¢ sig-
nificativamente pit1 basso per la Spagna (29% in media). Sebbene la Bulgaria
sia sicuramente il paese il cui contesto istituzionale (efficacia delle politiche
anticorruzione, integrita dei dipendenti pubblici, equita e imparzialita nel
processo decisionale) ¢ il pili vulnerabile e favorevole alla cattura dello stato,
la necessita di aumentare la resistenza delle principali autorita di vigilanza e
di regolamentazione sussiste anche negli altri tre paesi.

Cosa segue?

I diffusi segnali che indicano la presenza di rischi e vulnerabilita per la cattura
dello stato in Bulgaria, Spagna, Italia e Romania, combinati con la mancanza
di politiche e normative specializzate per affrontare sistematicamente questo
fenomeno, sono indicativi della necessita di migliorare sia le politiche che
le capacita professionali e amministrative nelle principali istituzioni pub-
bliche. Cio riguarda in particolare le istituzioni di vigilanza, di regolamenta-
zione e di applicazione della legge, che dovrebbero sviluppare la capacita di
identificare e monitorare i processi di cattura dello stato in tutta la loro com-
plessita, e in particolare nei settori e negli ambiti della vita economica ad alto
rischio. I settori analizzati ('edilizia, il commercio all'ingrosso di combustibili
e il commercio all'ingrosso di farmaci) risultano particolarmente vulnerabili,
soprattutto per quanto riguarda la gestione della spesa pubblica attraverso
gli appalti e l'efficacia del quadro istituzionale e normativo per contrastare le
forme ben note e consolidate di corruzione. Data la complessita della cattura
dello stato come fenomeno e la sua caratteristiche tipica di colpire proprio le
istituzioni pubbliche che sono chiamate a contrastarlo, e importante indivi-
duare le fonti di rischio e vulnerabilita in base alla loro intensita nei singoli
settori e nelle singole aree della vita economica. Cio creera le condizioni per
dare priorita ai necessari miglioramenti del quadro istituzionale e normativo,
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poiché i problemi che richiedono un intervento politico possono essere diffu-
si in diverse importanti autorita pubbliche. L’individuazione delle aree ad
alto rischio attraverso un approccio basato sulle prove, come la metodologia
SceMaps, consentira I'esecuzione di interventi politici che mirano anche a im-
pedire alla cattura dello stato di coprire altre aree correlate.

In Bulgaria, Spagna, Italia e Romania il tema della cattura dello stato rimane
fuori dal dibattito politico, in gran parte incentrato su varie forme di cor-
ruzione, ma senza una valutazione sistematica dei nessi tra questi fenomeni.
Tra questi nessi possiamo evidenziare i rischi specifici di corruzione negli ap-
palti pubblici e altre irregolarita e carenze nella governace, la mancata o ineffi-
cace attuazione delle normative in materia di conflitti di interesse e lobbying,
nonché gli ostacoli normativi e amministrativi alla libera concorrenza, tutte
condizioni favorevoli alla monopolizzazione o alla forte concentrazione dei
mercati in settori specifici. Data la complessita intrinseca della cattura dello
stato e il suo possibile collegamento con altre minacce, come la criminalita
organizzata, l'influenza politica estera e le transazioni finanziarie internazi-
onali illegali, & anche necessario sviluppare e attuare politiche e iniziative
internazionali ed europee per affrontare questo problema dal punto di vista
concettuale, politico e economico.
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Notiunea , capturarea statului”

Capturarea statului reprezintd monopolizarea ilegala, nelegitima a guver-
nantei si a economiei statului. Consecintele acestei monopolizari sunt chel-
tuirea ineficientd a fondurilor publice, punerea actelor normative in serviciul
unor interese private, lipsa de control asupra unor afaceri privilegiate etc.
Interesele si influentele nelegitime, prin care se exercitd presiune pentru cap-
turarea statului, se realizeaza de cdtre entitatile care captureaza (captors) — su-
biecti cu statut privilegiat care beneficiaza de foloase economice si/sau politice
care nu li se cuvin.

Capturarea statului este o combinatie de diferite forme ale coruptiei, care
au un singur scop: obtinerea unor privilegii de amploare si de lunga durata,
exploatand guvernanta statului si puterea acestuia, urmarind obtinerea de
foloase pentru entitati private. Intrucat capturarea statului este un fenomen
ascuns, majoritatea probelor pentru aparitia acestuia se reflecta in cazuri ad-
hoc, separate. Cu toate acestea, o caracteristicad cheie este legata de urmele pu-
blice observabile pe care le lasd in urma. Deoarece trebuie sa afecteze politica
publica, este obligat sd lase efecte vizibile care pot fi descoperite prin metode
adecvate de identificare a tiparelor.

Diagnosticul de Evaluare a Capturdrii Statului (SCAD)® este o abordare indrep-
tata cdtre identificarea si evaluarea acestor urme vizibile care demonstreaza
existenta unor practici de capturare a statului si spre elaborarea unor reco-
mandari pentru ajustarea politicilor, care au ca scop consolidarea institutiilor
in fata incercdrilor de capturare. SCAD masoara rezultatele si efectele captu-
rarii prin doua componente principale ale modelului:

e presiunea exercitata pentru capturarea statului din partea mediului
de afaceri, care masoara diferite componente ale statutului privilegiat pe
care l-ar putea avea entitatile care captureaza si

e factorii care faciliteaza extinderea fenomenului (enablers), si anume —

I EPRPE

tru capturarea statului

SCAD ofera un model comprehensiv al fenomenului si o metodologie pen-
tru masurarea rezultatelor si efectelor capturarii afacerilor si a facilitatorilor
institutionali si de mediu la nivel national. Aplicarea instrumentului SCAD
insa, ne arata si necesitatea unor metode si instrumente specifice de identifi-
care si masurare a presiunii reale care se exercita pentru capturarea statului,
de identificare a punctelor vulnerabile care pot ceda la aceastd presiune la
nivelul unor sectoare economice concrete, la anumite institutii publice sau
companii, oferind totodata si posibilitatea de evaluare si imbunatatire a poli-
ticilor respective institutionale si de sector.

% Stoyanov A., Gerganov A., Yalamov T., State Capture Assessment Diagnostics, Center
for the Study of Democracy, 2019.
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Ca un rdspuns la nevoile identificate, a fost elaborat Instrumentul inte-
grat pentru diagnosticarea evaludrii capturdrii statului la nivel sectorial
(SCAD-SLIT). Cu ajutorul noului instrument au fost efectuate studii pilot in
patru state membre ale UE (Bulgaria, Spania, Italia si Romania). S-a dovedit
ca acesta este un instrument practic care permite oamenilor politici, organi-
zatiilor nonguvernamentale si jurnalistilor, sa depisteze si sa observe presi-
unea exercitata pentru capturarea statului la nivel de sector. SCAD — SLIT
este o combinatie Intre trei metodologii inovatoare, complementare si instru-
mentele lor de cercetare:

e Diagnosticul de Evaluare a Capturdrii Statului la Nivel de Sectoa-
re Economice (SCAD-ESL) evalueaza simptomele capturdrii statului si
vulnerabilitatile la nivel sectoral. De asemenea, poate sustine investigatii
sectoriale aprofundate.

e Analiza riscurilor practicilor corupte din domeniul achizitiilor publice,
cu ajutorul semnalelor, denumite factori de risc (red flags). Aceastd analiza
se bazeaza pe date integrate si se efectueaza printr-o platformad interactiva
web, care a fost elaboratd special pentru acest scop, cuprinzand informa-
tii despre achizitiile publice respective, date despre situatia financiara si
proprietatea firmelor participante, precum si un sistem de alerte media
referitoare la unele suspiciuni legate de nereguli privind achizitiile publi-
ce respective.

e Monitorizarea aplicdrii politicilor de combatere a coruptiei (MACPI)**
de acoperire a masurilor si politicilor necesare combaterii coruptiei la ni-
velul diferitelor institutii publice individuale, relevante pentru sectoarele
economice cu risc ridicat, identificate prin SCAD-ESL. Practic, acesta este
un instrument prin care pot fi formulate recomandari cdtre organele de
conducere ale institutiilor publice, in vederea imbunatatirii mecanismelor
anticoruptie in cadrul structurilor acestora.

In prezentul raport sunt prezentate rezultatele obtinute in urma aplicirii
primelor doua metodologii, si anume — SCAD-EL si analiza vulnerabilitatilor
s riscurilor legate de practicile corupte din domeniul achizitiilor publice. Ra-
portul se refera la trei sectoare economice, apreciate ca fiind cu risc major de
capturare a statului si de savarsire a unor acte de coruptie, conform rezultate-
lor obtinute din aplicarea anterioara a instrumentului SCAD:

¢ 1n domeniul comertului angro cu combustibili solizi, lichizi si gazosi, care
este un sector strict reglementat si dominat cu precadere de citre companii
multinationale;

e in domeniul comertului angro cu medicamente, aceasta fiind o piatd
multinationald la care participa cu precadere corporatii mari care sunt
expuse la influente puternice si la practici de tip lobby (ilegal);

¢ 1n domeniul constructiilor, care este un sector vulnerabil la cateva tipuri
de riscuri de capturare a statului, legate in principal de atribuirea contrac-
telor de achizitii publice la unele si aceleasi entitati economice.

% Stoyanov A. et al, Monitoring Anti-Corruption in Europe. Bridging Policy Evaluation and Corrup-

tion Measurement, Centrul de studii in domeniul democratiei, Sofia, 2015.
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Combaterea fenomenului capturarii statului —
legatura lipsa

Notiunea de , capturare a statului” se foloseste pe larg de presd, de cdtre oa-
menii politici si de experti, de publicul larg din cele patru state participante
la acest studiu. Aceasta insd nu existd nu existd ca o notiune in legislatia in
vigoare, spre deosebire de coruptie, care este o notiune bine definita. Astfel,
in cele patru state lipsesc acte normative speciale sau reglementari indreptate
catre combaterea proceselor legate de acest fenomen. Totusi, In aceste state
exista politici specializate, un cadru institutional si juridic care se refera la
diferitele subiecte care sunt strans legate de fenomenul capturarii statului,
precum coruptia, politici anti monopol, prevenirea conflictelor de interese si
a celor legate de integritatea functionarilor publici. in prezenta analiza, aceste
probleme sunt dezbatute ca elemente care fac parte din abordarea sistematica
de evaluare a vulnerabilitatii si a presiunii exercitate, In vederea capturarii
statului la nivel de sector.

Indiferent de faptul ca exista viziuni care reflectd existenta unor tipuri diferite
de coruptie, totusi, lipseste o politica integrata impotriva capturarii statului,
iar cadrul institutional si de reglementare a acestei politici sufera intr-o ma-
surd mai mare sau mai micd de fragmentare si ineficientd. De aceea, lipsesc
masuri sistematice si de lunga durata pentru depdsirea riscurilor si vulnera-
rea statului. Unul dintre motivele principale este lipsa unui cadru de analiza
comprehensiv si a instrumentelor de politici publice necesare pentru eva-
luarea si monitorizarea proceselor de capturare a statului, spre deosebire de
problema cu coruptia, care este obiectul unor studii de amploare, si in plus, a
devenit deja o parte integranta a discutiilor publice duse in randul societatii
de astazi.

Prezentul raport acopera aceasta lipsa, cel putin partial, oferind o metodolo-
gie integrata si complexa pentru masurarea rezultatelor si efectelor obtinute
in urma analizdrii celor doua elemente principale ale capturarii statului, si
anume: capturarea acestuia de catre mediul de afaceri si factorii institutionali
care faciliteaza extinderea fenomenului.

Concluzii si constatari

Analiza aratd ca exista o serie de probleme sistematice, legate de existenta
studiate. Cu toate acestea, tdrile si sectoarele se clasifica diferit in functie de
componentele separate ale conceptului de capturare a statului, indicand ca-
racteristicile specifice fiecdrei tari si sector, care trebuie luate In considerare in
procesul de imbunatatire a politicilor sectoriale si nationale relevante.

Cea mai vulnerabila la monopolizare este Bulgaria (scor mediu de 88%), cel
mai ridicat scor (de 93%) este in domeniul ingineriei civile (fiind o sub-ramu-
ra a constructiilor). Pe locul doi, in privinta presiunii exercitate In vederea
monopolizarii, se afld Italia, cu un scor mediu de 75%, urmata de Romania
si Spania cu valori mai scazute. Cele mai vulnerabile la fenomenul de cap-
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turare a statului din cauza reglementdrilor ineficiente sunt Spania (64% in
domeniul comertului la angro cu medicamente si 50% In comertul la angro
cu combustibili) si Romania (62% In comertul la angro cu combustibili). Va-
lorile mai mari pentru aceste doua sectoare in cele patru state participante la
acest studiu, confirma necesitatea de crestere a eficientei prevederilor legale
anti-monopol si a institutiilor care exercitd controlul in acest domeniu, mai
special in sectoarele dominate de firme multinationale sau nationale mari.

Sectorul constructiilor este cel mai vulnerabil in fata presiunilor de mono-
polizare, prin diferite tipuri de practici ilegale, care tintesc pentru a asigura
avantaje concurentiale nelegitime pentru anumite companii, inclusiv si a unui
acces privilegiat la achizitii publice, prin aplicarea selectivd a masurilor de
control si sanctionare, acordarea unor fonduri publice nerambursabile si a
subventiilor anumitor companii privilegiate. Cu un scor de peste 70%, in cele
patru state, sectorul constructiilor este mai vulnerabil decat restul sectoarelor
economice, dar rezultatele arata ca toate sectoarele studiate sunt predispuse
spre capturare de anumite cercuri nelegitime.

Cu privire la domeniul achizitiilor publice, Bulgaria si Romania par mai vul-
nerabile la capturare de catre furnizori (firme) pe de o parte, iar pe de alta
parte — de catre achizitori (autoritatile contractante), in comparatie cu Spania
si Italia. In special Italia, este mai putin capturati din aceasti perspectiva.
Evaluarea efectuatd pe baza factorilor de risc (cum ar fi indicele de atribuire
de cdtre achizitori a contractelor unui numadr restrans de prestatori, raportul
achizitii — venituri etc.), aratd ca riscurile de capturare a statului in Bulgaria si
in Romania, in domeniul achizitiilor publice, sunt cel putin de doud ori mai
mari decat in celelalte doua tdri. Aceasta evaluare se confirma si de indicele
factorilor institutionali care contribuie la cresterea vulnerabilitatii mediului
institutional si care are cele mai mari valori in toate sectoarele din Bulgaria
(scor mediu de 40%). Apoi urmeaza Italia si Romania (in medie cate 36%), iar
in Spania acest scor este mai scazut (de 29%). in ciuda faptului ca Bulgaria cu
siguranta este o tara in care mediul institutional este cel mai vulnerabil (din
punct de vedere al eficientei politicilor anticoruptie, al nivelului integritatii
functionarilor de stat, al luarii unor decizii nepartinitoare si echitabile), care
contribuie la extinderea fenomenului de capturare a statului, ne ddm seama
cd este nevoie de consolidarea institutiilor cheie de supraveghere si reglemen-
tare si in celelalte trei state.

Ce urmeaza?

Au fost constatate semne pentru existenta unor vulnerabilitdti si riscuri de
capturare a statului In cele patru state — Bulgaria, Spania, Italia si Roma-
nia, combinate cu lipsa de politici si reglementari speciale impotriva com-
baterii sistematice a acestui fenomen nedorit, ceea ce arata ca este nevoie
de imbunatatirea politicilor, capacitatii profesionale si administrative a
principalelor institutii publice, in vederea combaterii acestuia. Lucrul acesta
se referd in special la institutiile cu rol de reglementare, de supraveghere si
de aplicare a legii, care trebuie sd dezvolte o buna capacitate pentru identi-
ficarea si monitorizarea proceselor legate de capturarea statului, indiferent
de complexitatea acestora, mai ales in sectoarele economice cu un risc major.
Sectoarele analizate, cel al constructiilor, al comertului la angro cu combusti-
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bili si cu medicamente, sunt foarte vulnerabile, mai ales din punct de vedere
al gestiondrii cheltuielilor din fondurile publice, care se fac prin intermediul
achizitiilor publice si al eficientei scazute a cadrului institutional si de regle-
mentare, care se refera la combaterea formelor de coruptie bine cunoscute de
toti si existente de ani de zile. Avand in vedere complexitatea fenomenului
de capturare a statului si caracteristicile acestuia de a tinti exact institutiile
care se ocupd cu combaterea sa, este esentiala identificarea surselor riscului si
vulnerabilitatilor in baza estimarii diferitelor aspecte ale activitatii intense
din fiecare sector economic in parte. Lucrul acesta va crea conditiile nece-
sare pentru prioritizarea Imbunatdtirilor necesare ale cadrului institutional
si de reglementare, pentru ca problemele care necesitd interventie de politici
publice sunt de competenta diferitelor organe de stat, si nu de competenta a
unei singure institutii. Identificarea zonelor in care se constata un risc major,
in urma unei abordari bazate pe politici, cum ar fi metodologia SceMaps, va
permite interventii de politici indreptate catre prevenirea extinderii fenome-
nului de capturare a statului si in alte domenii conexe.

In Bulgaria, Spania, Italia si Romania, tema capturii statului deocamdata ra-
mane in afara dezbaterilor politice, care in mare masura sunt concentrate
asupra diferitelor forme de coruptie, dar fard evaluarea legaturilor intre cele
doud fenomene. Printre aceste legaturi putem remarca unele riscuri specifi-
ce de In domeniul achizitiilor publice, legate de coruptie sau alte nereguli
referitoare la guvernantd, de neaplicarea sau aplicarea ineficienta a actelor
normative in domeniul conflictelor de interese si actiuni de lobby nelegitime,
de crearea unor piedici administrative in fata liberei concurente pe piata, care
practic creeaza conditii favorabile pentru procesul de monopolizare sau de
concentrare puternica a pietelor In unele sectoare mai specifice. Avand in ve-
dere complexitatea fenomenului de capturare a statului si legatura potentiala
a acestuia cu alte amenintari, cum ar fi criminalitatea organizata, influentele
politice straine si tranzactiile financiare internationale ilegale, constatdm ca
exista o mare necesitate de elaborare si aplicare a unor politici si initiative
internationale si de nivel european, in vederea combaterii acestui fenomen
din punct de vedere conceptual, politic si la nivel economic.
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La nocion de captura del Estado

La captura del Estado representa una monopolizacidn ilegal e ilegitima de la
gestion de la economia del pais . Sus consecuencias se manifiestan en el gasto
ineficiente de recursos publicos, la puesta de la legislacion al servicio de in-
tereses privados, la falta de control sobre las empresas privilegiadas, etc. Los
intereses y las influencias ilegales por medio de los cuales se ejerce presion
para la captura del Estado se personifican por los llamados “captores”: suje-
tos con un estatuto privilegiado que disfrutan de beneficios econdémicos y/o
politicos inmerecidos.

La captura del Estado se realiza mediante la combinacion de diversas formas
de corrupcion que estan orientadas a alcanzar un tnico objetivo : asegurar a
los captores privilegios de gran escala y alargo plazo a través de la explotacion
del gobierno y de sus poderes, con el proposito de beneficiar a sujetos particu-
lares. Puesto que la captura del Estado es un fenémeno oculto, la mayoria de
las pruebas de que se ha producido son fragmentarias y singulares.

La Evaluacion de Diagnéstico de la Captura del Estado (SCAD, por sus siglas en
inglés )*” esta orientada precisamente a evaluar aquellos indicios visibles de
que existen practicas de captura del Estado y formular recomendaciones para
corregir las politicas anticorrupcion para que las instituciones sean mas resis-
tentes a los intentos de captura. SCAD mide los resultados de la captura del
Estado y los impactos de los dos componentes principales :

e la presion de capturar el Estado desde las empresas, que refleja los di-
versos componentes de la posicion social privilegiada que los captores
pueden adquirir, por una parte, y

e los factores propiciadores (enablers), es decir, las caracteristicas del entor-
no institucional y social que brindan la posibilidad de capturar el Estado,
por otra parte.

SCAD ofrece una metodologia para medir los resultados y los impactos de
esta captura por parte de las empresas, asi como de los factores institucio-
nales y sociales que lo propicien a nivel nacional. No obstante, la aplicacion
de SCAD revela también la necesidad de herramientas independientes para
identificar y medir la presion real de la captura del Estado y la vulnerabilidad
de esta al nivel de sectores econdmicos concretos, instituciones ptblicas e
incluso determinadas compafiias como también para evaluar y mejorar las
correspondientes politicas institucionales y sectoriales.

7 Stoyanov A., Gerganov A., Yalamov T., State Capture Assessment Diagnostics, Centro de Inves-
tigacion de la Democracia, 2019.


https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
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En respuesta a esta necesidad, se ha desarrollado una Herramienta de Evalu-
acion Integrada y de Diagndstico de la Captura del Estado a Nivel Sectorial
(SCAD-SLIT, por sus siglas en inglés). Se han llevado a cabo estudios piloto
con la nueva herramienta en cuatro paises miembros de la UE (Bulgaria, Es-
pafia, Italia y Rumania). Es una herramienta practica que permite a politicos,
sociedad civil y periodistas identificar y observar la presion de captura del
Estado a nivel sectorial. SCAD-SLIT combina tres metodologias innovadoras
que se complementan mutuamente, asi como sus respectivas herramientas de
investigacion:

e Evaluacion de Diagnéstico de la Captura del Estado a Nivel Sectorial
(SCAD-ESL). Con esta herramienta se evaltian los riesgos de la captura
y las vulnerabilidades a nivel sectorial. Los resultados de su aplicacion
marcan el camino de las futuras investigaciones en profundidad de los
diferentes sectores.

e Analisis de los riesgos de captura del Estado y de las practicas corrup-
tivas en el ambito de la contratacion publica mediante “banderas rojas”.
El analisis se fundamenta en datos integrados y se realiza mediante una
plataforma interactiva, basada en una pagina web, que combina la infor-
macidn sobre las licitaciones , datos acerca de la situacion financiera y so-
bre la propiedad de las empresas, y alertas de los medios de comunicacion
por presuntas irregularidades .

e Seguimiento de la Aplicacion de Politicas Anticorrupcion (MACPI, por
sus siglas en inglés)*® Es una herramienta para evaluar la aplicacion, el
cumplimiento y la imposicion de medidas y politicas anticorrupcién n a
nivel de cada una de las instituciones publicas que son relevantes para
los sectores econémicos en riesgo, identificados mediante SCAD-ESL. De
hecho, es una herramienta para formular recomendaciones a los dirigen-
tes de las instituciones publicas para mejorar las condiciones de contrar-
restar la corrupcion en sus administraciones.

En este informe se presentan los resultados de las dos primeras metodologias,
es decir, de la SCAD-ESL, y el analisis de los riesgos y de las practicas corrup-
tivas en el ambito de la contratacion publica . Se han abarcado tres sectores
econdmicos que han sido establecidos como de alto riesgo y propensos a la
captura y corrupcion, y tiene como base los resultados de las aplicaciones
anteriores de SCAD :

e comercio mayorista de combustibles sélidos, liquidos y gaseosos: un sec-
tor altamente regulado, dominado por grandes corporaciones internacio-
nales;

e comercio mayorista de productos farmacéuticos : un mercado multinacio-
nal que se caracteriza por la participacién de grandes corporaciones y una
fuerte exposicién a influencias y practicas de presion (ilegales);

e construccion: un sector vulnerable a varios tipos de amenaza de captura
del Estado, sobre todo por la concentracion de las adjudicaciones de obra
publica.

% Stoyanov A. et al.,, Monitoring Anti-Corruption in Europe. Bridging Policy Evaluation and Corrup-

tion Measurement, Centro de Investigacion de la Democracia, Sofia, 2015.


https://csd.bg/publications/publication/monitoring-anti-corruption-in-europe-bridging-policy-evaluation-and-corruption-measurement/
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Prevencion de la captura del Estado: el eslabon ausente

Las consecuencias de la captura del Estado se trata ampliamente por los medi-
os de comunicacion, por los expertos y es conocida por el publico en general
en los cuatro paises. Sin embargo, no existe como término en la legislacion, a
diferencia de un concepto claro como es la corrupcién. Por esta razon, en los
cuatro paises faltan medidas legales y reglamentarias exclusivas que estén
orientadas a prevenir este proceso. No obstante, en cada uno de estos paises
hay politicas especializadas, marcos institucionales y juridicos sobre diversos
temas que estan estrechamente vinculados con la cuestion de la captura del
Estado como son la corrupcion, la competencia los conflictos de intereses o la
ética profesional de los funcionarios del Estado. En el presente analisis, estas
cuestiones se estudian como elementos que componen el enfoque sistematico
que desarrolla nuestra metodologia.

Independientemente de las ideas compartidas sobre la existencia de diversos
tipos de corrupcion en los cuatro paises, en estos paises falta una politica
eficiente e integrada contra la captura del Estado. Sus marcos institucionales
y reguladores adolecen, en uno u otro grado, de fragmentacién e ineficien-
cia. Por esta razdn, faltan medidas estructurales y a largo plazo para superar
los riesgos y las vulnerabilidades que se han identificado y que indican la
existencia de mecanismos reales de captura del Estado. Una de las razones
principales es la falta de un marco global analitico, asi como de las herra-
mientas politicas correspondientes para la evaluacion y el seguimiento de
los procesos de captura del Estado, a diferencia del problema de la corrupcion
que es objeto de investigaciones de gran escala y forma parte inseparable del
debate social.

El presente informe supera esta falta, al menos parcialmente, ofreciendo una
metodologia integrada para medir los resultados y los impactos de los dos
elementos principales de captura del Estado: la dominacion de las empresas y
los factores institucionales propiciadores.

Conclusiones y constataciones

El andlisis revela la existencia de problemas estructurales relacionados con la
existencia de diversos tipos de vulnerabilidad y que son duraderos en los tres
sectores investigados. Sin embargo, cada uno de los componentes de la captu-
ra a nivel sectorial y estatal posee diferentes caracteristicas y estas diferencias
deberan tomarse en consideracion en el proceso de mejora de las respectivas
politicas sectoriales y nacionales.

El pais mas vulnerable a la presion de monopolizacion es Bulgaria (indice me-
dio del 88%), siendo el indice mas alto (93%) en la obra publica (subsector de
la construccion). Ocupa el segundo lugar de presion de monopolizacion Italia
con un indice medio del 75%, seguida por Rumania y Espafa con valores mas
bajos. Las mas vulnerables de captura como consecuencia de la regulacion
antimonopolio ineficiente es Espafia (64% para el comercio mayorista de me-
dicamentos y 50% para el comercio mayorista de combustibles) y Rumania
(62% para el comercio mayorista de combustibles). El valor mas alto de los
indices para estos dos sectores en los cuatro paises confirma la necesidad de
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aumentar la eficiencia de la legislacion y de las instituciones antimonopolio,
mas especialmente en los sectores que estdn dominados por grandes empre-
sas internacionales y/o nacionales.

El sector de la construccion es el mas vulnerable a una presion especifica de
monopolizaciéon mediante practicas ilegales dirigidas a garantizar ventajas
de competencia ilegitimas para empresas concretas, incluido el acceso priv-
ilegiado a las contrataciones publicas, la aplicacion selectiva de las medidas
de control, la sancidn, la concentracion de recursos publicos sin cargo y las
subvenciones. Con un indice por encima del 70% en los cuatro paises, la con-
struccion es mas vulnerable que los demas sectores, pero los resultados dem-
uestran que todos los sectores investigados son susceptibles de captura.

Respecto a la esfera de la contratacion publica, Bulgaria y Rumania parecen
mas vulnerables de captura por parte de los proveedores (las empresas) y
por parte de los compradores (las autoridades contratantes) en comparacion
con Espana e Italia. De hecho, esta uiltima es la menos vulnerable en este sen-
tido. Realizada sobre la base de banderas rojas (por ejemplo, indice de con-
centracién de compradores, cuota de las contrataciones publicas en los in-
gresos, etc.), esta evaluacion demuestra que los riesgos de captura en Bulgaria
y Rumania en el ambito de la licitacion publica son, al menos, dos veces mas
altos que en los otros dos paises. Eso se confirma también por el indice de los
factores institucionales que facilitan la captura, que refleja la vulnerabilidad
del entorno institucional. Este indice posee los valores maximos en todos los
sectores en Bulgaria (40% de base promedia). En el siguiente lugar estan Italia
y Rumania (cada uno con 36% de media), siendo considerablemente mas bajo
el valor del indice para Espafia (29% de media). A pesar de que Bulgaria es
definitivamente el pais cuyo entorno institucional (eficiencia de las politicas
de anticorrupcion, ética de los funcionarios del Estado, justicia e imparcial-
idad a la hora de tomar decisiones) es el mas vulnerable y propiciador de
captura del Estado, la necesidad de aumentar las fuerzas de resistencia de las
instituciones de supervision y regulacion claves se da también en los otros
tres paises.

(Qué sigue?

Los indices generales de existencia de riesgos y vulnerabilidades de captura
del Estado en Bulgaria, Espana, Italia y Rumania, combinados con la ausencia
de politicas especializadas y regulaciones para superar este fenomeno, indi-
can la necesidad de mejorar las politicas y la capacidad profesional y ad-
ministrativa de las principales instituciones publicas. En particular, de las
instituciones de supervision, de regulacién y de aplicacion de la legislacion
que deberan desarrollar las capacidades para identificar y hacer un segui-
miento de los procesos de captura del Estado en toda su complejidad, mas
concretamente en los sectores y en las areas econdémicas de alto riesgo. Los
sectores analizados, que son la construccion, el comercio mayorista de com-
bustibles y productos farmacéuticos, resultan sumamente vulnerables, sobre
todo en lo que se refiere a la gestion del gasto e inversién publicos y la efi-
ciencia del marco institucional y regulador para contrarrestar las formas de
corrupcion, conocidas y existentes desde hace mucho tiempo. Con miras a
la complejidad de la captura del Estado como fenémeno y sus caracteristica
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tipica de dirigirse, de manera expresa, a las principales instituciones ptblicas
dedicadas a luchar contra €él, es importante que las fuentes de riesgo y vul-
nerabilidad se determinen sobre la base de su intensidad en cada uno de los
sectores y de las areas econdmicas. Con ello se podran priorizar las mejoras
necesarias de los marcos institucionales y reguladores, ya que los problemas
que requieren intervenciones politicas a veces son competencia de diferentes
autoridades del Estado. La identificacion de las zonas de alto riesgo medi-
ante un enfoque basado en la evidencia, por ejemplo, la metodologia im-
plementada por SceMaps, permitira la realizacion de intervenciones politicas
que estaran dirigidas también a evitar que la captura del Estado abarque otras
areas vinculadas.

En Bulgaria, Espana, Italia y Rumania la captura del Estado por ahora que-
da fuera del debate politico, que, en gran medida, esta concentrado sobre
las diversas formas de corrupcién, pero sin una evaluacion estructural de los
vinculos entre estos fendmenos. Entre estos podemos destacar los riesgos es-
pecificos de corrupcion en la contratacion publica y otras irregularidades y
déficits en la gestion publica, la falta de aplicacion o la aplicacion ineficiente
de la normativa en el ambito del conflicto de intereses y de los grupos de
presion, asi como los obstaculos de regulacion y administraciéon ante la li-
bre competencia que crean condiciones favorables para la monopolizacion o
la fuerte concentracion en los mercados de sectores especificos. Tomando en
consideracion la complejidad inherente de la captura del Estado y su posible
vinculacién posible con otros fenémenos como la delincuencia organizada,
las injerencias extranjeras o las transacciones financieras internacionales ile-
gales, existe también la necesidad de desarrollar y aplicar politicas e inicia-
tivas internacionales y europeas para superar este fenémeno a nivel teérico,
politico y econdmico.
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